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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE162; Special Conditions No.
23-110-SC]

Special Conditions: Ayres Corporation
Model LM 200, ‘“‘Loadmaster”
Propulsion

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Ayres Corporation Model
LM 200 airplane. This airplane will
have a novel or unusual design
feature(s) associated with a 14 CFR Part
23 commuter category airplane which
incorporates a propulsion system that
consists of a twin engine powerplant
that drives a single propeller through a
combining gearbox. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
EFFECTIVE DATE: November 5, 2001.

FOR FURTHER INFORMATION CONTACT: Mr.
Brian Hancock, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-112, 901 Locust, Room 301,
Kansas City, Missouri 64106; 816—329—
4143, fax 816—329-4090.
SUPPLEMENTARY INFORMATION:

Background

On April 16, 1996, Ayres Corporation
applied for a type certificate for their
new Model LM 200 and reapplied in
May 1997 adding passenger and combi
configurations. The Model LM 200
airplane will have a 19,000 pound

maximum takeoff weight with a payload
capacity of about 7,500 pounds. The
propulsion system will consist of a
Light Helicopter Turbine Engine
Company (LHTEC) CTP800—-4T
powerplant driving a single Hamilton
Standard Model 568F-11, 12.9-foot
diameter, propeller. The powerplant
consists of two LHTEC CTS800
derivative turboprop engines plus a
combining gearbox. The powerplant
will be certified to 14 CFR part 33 and
identified as a twin power section
turboprop assembly. The two turboprop
engines will be certified as part of the
twin power section turboprop assembly
(powerplant) and will not have separate
individual type certificates. The
airplane will be of conventional, semi-
monocoque, aluminum construction
with a high cantilever wing, fixed gear,
mechanical and electro-mechanical
controls and will be unpressurized.
Certification will include flight into
known icing and single pilot, IFR
operations. Three interior configurations
have been proposed: a cargo
configuration (bulk or containerized
cargo), a nine-passenger configuration,
and “combi” (combination of up to nine
passengers and cargo).

Type Certification Basis

Under the provisions of 14 CFR 17,
Ayres Corporation must show that the
Model LM 200 meets the applicable
provisions of part 23 as amended by
Amendments 23-1 through Amendment
53, effective April 30, 1998.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 23) do not contain adequate or
appropriate safety standards for the
Model LM 200 because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model LM 200 must
comply with the part 23 fuel vent and
exhaust emission requirements of 14
CFR part 34 and the part 23 noise
certification requirements of 14 CFR
part 36. Also, the FAA must issue a
finding of regulatory adequacy pursuant
to § 611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The following definitions will apply
to the Ayres Model LM 200 airplane
design:

Powerplant—The Light Helicopter
Turbine Engine Company (LHTEC)
Model CTP800—-4T powerplant, consists
of two CTS800 derivative turboprop
engines, a GKN Westland combining
gearbox (CGB), and the engine assembly
support structure. The powerplant is
capable of providing 2,700 shp
combined output power at takeoff and
1,350 shp with one engine inoperative.
The CTP800—4T powerplant will obtain
a part 33 type certificate identifying the
powerplant as a “twin power section
turboprop assembly.”

Engine—An LHTEC CTS800
derivative, non-regenerative, front drive,
free turbine power section, which
includes compressor, combustor,
turbine and accessories group. Each
engine of the CTP800—4T is separately
controlled by a fully redundant full
authority digital electronic control
(FADEC). The two engines will only be
certified as part of the CTP800—4T
powerplant. The CTP800-4T type
certificate data sheet will include
ratings and limitations for each engine
in addition to that of the powerplant.

Engine Assembly Support Structure—
The supporting structure that connects
the two engines to the CGB. This
structure will be type certificated as part
of the CTP800—4T powerplant under
part 33.

Propulsion System Unit (PSU)—The
Model LM 200 airplane PSU consists of
the powerplant plus the airframe
mounted non-integrated lubrication
system components, which include the
CGB oil tank and CGB/engine oil cooler,
as well as a single Hamilton Sundstrand
Model 568F-11 propeller system.

Combining Gearbox (CGB)—All
components necessary to transmit
power from the two engines to the
propeller. This includes couplings,
supporting bearings for shafts, brake
assemblies, clutches, gearboxes,
transmissions, any attached accessory
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pads or drives, and any cooling fans that
are attached to, or mounted on, the CGB.
The CGB will be type certificated as part
of the CTP800—4T powerplant under
part 33.

Multi-Engine—For the Model LM 200
and its powerplant configuration,
“multi-engine” refers to the twin engine
capability and ratings of the CTP800—4T
powerplant in regard to type
certification in the commuter category
and flight operation.

One Engine Inoperative (OEI)—For
the LM 200 airplane, “one engine
inoperative” refers to a condition in
which one engine of the CTP800—4T
powerplant is not operational and the
operation of the propeller is unchanged.

Part 23 does not contain adequate or
appropriate requirements for the Ayres
Model LM 200 powerplant installation
of twin engines driving a single
propeller through a combining gearbox.
Issues include preventing unbalance
damage to either the engines or the
powerplant mounting system, or both,
resulting from any engine or propeller
single failure or probable combination
of failures and the capability to continue
safe flight to a landing. The propeller
and other non-redundant components
must be of sufficient durability to
minimize any possibility of a failure
that could have catastrophic
implications to either the airplane or its
pro?ulsion system, or both.

Elements of these proposed special
conditions have been developed to
supplement part 23 standards that are
considered inadequate to address the
Model LM 200 airplane design, namely
§§23.53, 23.67, 23.69, 23.75, 23.77,
23.903, 23.1191, 23.1305, 23.1583,
23.1585 and 23.1587.

Special conditions addressing the
engine isolation requirements of
§ 23.903 were not included as the
current rule is considered adequate.
However, since the design of the multi-
engine, single propeller Model LM 200
airplane will be significantly affected by
this rule, the following comments are
provided. Section 23.903(c) states, “The
powerplants must be arranged and
isolated from each other to allow
operation, in at least one configuration,
so that the failure or malfunction of any
engine, or the failure or malfunction
(including destruction by fire in the
engine compartment) of any system that
can affect an engine (other than a fuel
tank if only one fuel tank is installed),
will not: (1) prevent the continued safe
operation of the remaining engines; or
(2) require immediate action by any
crew member for continued safe
operation of the remaining engines.”
This is a fail-safe requirement in that it
takes advantage of the redundancy

provided by having multiple engines
that are physically separated from each
other, which is intended to ensure that
no single failure affecting one engine
will result in the loss of the airplane
(also reference §23.903(b)(1)). In
conventional twin turboprop airplanes,
this isolation is, in part, provided by the
inherent separation of having each
engine mounted on opposite sides of the
airplane driving its own propeller.
Installation of the engines on either side
of the airplane automatically provides a
degree of separation of critical systems,
such as the electrical and fuel systems,
and minimizes the effect of high
vibration, rotor burst failures, and
engine case burn-through from the
opposite engine. This separation aids in
preventing any single failure from
jeopardizing continued safe operation of
the airplane. In contrast, the nearness of
the engines to each other driving a
combining gearbox with a single
propeller in the Model LM 200 airplane
arrangement is inherently less isolated
from certain types of failure modes. As
a result, many failure modes that do not
pose a significant hazard on
conventional multi-engine airplanes
could threaten continued safe operation
of the Model LM 200 airplane unless
specific additional precautions are taken
to prevent hazardous secondary effects.

The FAA has reviewed the part 23
standards and identified that
§§23.53(c), 23.67(c), 23.69, 23.75, and
23.77 are inadequate to address the
effects of propeller control system
failure modes in a manner consistent
with how these sections address specific
engine failure conditions. Sections
23.1191(a) and 23.1191(b) do not
adequately define the locations of
firewalls needed to isolate the engines
and CGB of the PSU. Additionally, the
FAA has identified that § 23.1305(c) is
inadequate because it does not
recognize the uniqueness of the Model
LM 200 PSU. Furthermore, the FAA has
identified that §§23.1583(b), 23.1585(c),
and 23.1587(a) do not recognize a
propeller system installation
independent from either engine.
Elements of these special conditions
have been developed to ensure that
these unique aspects of the Model LM
200 airplane are addressed in a manner
equivalent to that established by part 23
standards. The FAA'’s analysis and
derivation of each of the special
condition requirements is discussed in
the “Description of Requirements”
section below.

Description of Requirements

The Model LM 200 will incorporate
the following novel or unusual design
features:

(a) PSU Reliability

In order to define special conditions
with the goal of establishing a safety
level acceptable for certification as a
limited commuter category airplane, the
unique configuration of the Model LM
200 single propeller, twin engine design
must be addressed. The Model LM 200
PSU design has eliminated as many
single point failures as feasible for this
type of configuration; however,
certification criteria for the remaining
single point failures unique to this
configuration must be considered. A
System Safety Analysis of the PSU is
proposed that will identify and classify
all possible failures that could be
hazardous or catastrophic to the Model
LM 200. The System Safety Analysis
will consider such factors as non-
redundancy, quality of manufacture and
maintenance for continued
airworthiness, as well as anticipated
human errors, and it will highlight
critical procedures that should be
considered as required inspection items.
Parts identified in the PSU System
Safety Analysis whose failure results in
a hazardous or catastrophic event will
require control via a Critical Parts Plan.
Furthermore, critical failure modes that
could result in hazardous or
catastrophic events should be addressed
with appropriate design features to
mitigate the potential results of such
events.

The critical parts plan should be
modeled after plans required by 14 CFR
part 29, § 29.602, and related advisory
material in Advisory Circular 29-2C for
critical rotorcraft components. In
addition, best industry practices shall be
utilized in the definition and
implementation of these critical parts.
This plan will draw the attention of the
personnel involved in the design,
manufacture, maintenance, and
overhaul of a critical part to the special
nature of the part. The plan should
define the details of relevant special
instructions to be included in the
Instructions for Continued
Airworthiness. The Instructions for
Continued Airworthiness, required by
§ 23.1529, should contain appropriate
life limits, mandatory overhaul
intervals, enhanced inspection limits,
periodic ultrasonic (or equivalent)
inspections, enhanced annual
inspections, and conservative damage
limits for return to service and repair for
the critical parts identified in
accordance with these proposed special
conditions.

A means of annunciating hazardous
and catastrophic failures to the cockpit
should be provided if they are not
immediately identifiable to the flight
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crew. Appropriate inspection intervals
must be proposed to address any
possible latent failures, which may go
undetected.

For those failure modes unique to the
non-conventional Model LM 200 design
that have a fail-safe designed backup,
either an acceptable test or analysis, or
both, must address worst case
conditions to substantiate the design.
Methods to periodically check the
backup system shall also be provided, as
appropriate. In addition, a means of
annunciating failure of the primary to
the cockpit should be provided if it is
not immediately identifiable to the
flight crew. Appropriate inspection
intervals must be proposed to address
any possible latent failures, which may
go undetected.

(b) Powerplant Requirements

Although rare, high-energy rotor
unbalances due to high energy rotating
machinery failures, such as a rim
separation, can occur in-flight. They are
typically followed quickly by either an
in-flight shutdown or a pilot-
commanded engine shutdown. The
proposed special conditions address
this short duration following a rotor
failure by requiring that any high-energy
vibration not affect the airworthiness of
the operating engine. These vibrations
could otherwise affect the operating
engine in areas such as rotation (rubs),
compressor surge or stall, damage to
engine controls, accessories,
mechanical, lubrication, fuel systems,
and possible engine misalignment with
respect to the gearbox. The magnitudes,
frequency, and duration of such a
vibration should be included in the
powerplant installation manual. In
addition, the vibration should not affect
the structural integrity of the mounting
system of either engine or the
combining gearbox.

The CGB includes all parts necessary
to transmit power from the engines to
the propeller shaft. This includes
couplings, supporting bearings for
shafts, brake assemblies, clutches,
gearboxes, transmissions, any attached
accessory pads or drives, and any
cooling fans that are attached to, or
mounted on, the gearbox. The CGB for
this multi-engine installation must be
designed with a “continue to run”
philosophy. This means that it must be
able to power the propeller after failure
of one engine or failure in one side of
the CGB drive system, including any
gear, bearing, or element expected to
fail. Common failures, such as oil
pressure loss or gear tooth failure, in the
CGB must not compromise power
output from the propulsion system.

Current engine certification
regulations do not adequately address
the requirements of a single combining
gearbox; therefore, in addition to the
engine requirements of § 23.903, the
CGB will be required to complete a 200
hour endurance test that is patterned
after the rotor drive system
requirements of § 29.923. The
endurance test is intended to exercise
integration of the engines, combining
gearbox, and loading characteristics of
the intended propeller. Additional
testing patterned after § 29.927 will
address the torque and speed limits. The
CGB design should contain features that
include automatic disengagement of any
failed engine (reference § 29.917(c)(3)),
independent lubrication systems
(reference § 29.1027), indicators to alert
the pilot of lubrication system failure,
and the capability to continue safe flight
to a landing for a minimum of one-hour
following pilot notification of CGB
primary lubrication system failure.

The requirement for continued safe
flight to a landing for a minimum of
one-hour following pilot notification of
CGB primary lubrication system failure
stems from similarities between the
Model LM 200 propulsion system and
that of a typical multi-engine rotorcraft.
Transport category A rotorcraft must be
capable of sustaining flight for 30-
minutes after the crew is notified of a
drive system lubrication system failure
or loss of lubricant, § 29.927(c). A
rotorcraft may autorotate to a small
landing area and, therefore, may find a
safe landing area much sooner than a
19,000 pound airplane. For this reason,
the FAA is similarly proposing that the
Model LM 200 demonstrate its ability to
sustain flight for one-hour, in
accordance with AFM instructions for
an emergency landing, after crew
notification of a CGB primary
lubrication system failure.

The critical parts of the CGB must
also undergo a fatigue evaluation
patterned after the structural
requirements of § 29.571 for transport
rotorcraft.

The Initial Maintenance Interval will
be established during the powerplant
certification testing, per § 33.90.

A rotor disc fragment should not be
allowed to compromise the structural
integrity of the powerplant or engine
mounts. Loss of the structural integrity
of the powerplant mount would be
considered catastrophic for the Model
LM 200 design. The powerplant and
engine mount principal structural
elements should be fail-safe if they
could be severed during an uncontained
engine failure. All other principal
structural elements of the powerplant

and engine mounting system should be
either fail-safe or damage tolerant.

(c) Propeller Installation

With a multi-engine, single propeller
installation, the non-redundancy of the
propeller system components from the
propeller shaft forward becomes quite
significant. In the case of the Model LM
200, Ayres Corporation must design
against the possibility of a propeller-
related failure that could result in
catastrophic loss of the airplane. To
accomplish this task, Ayres Corporation
must substantiate the structural integrity
of their design and must establish a
critical parts program and a continued
airworthiness maintenance and
inspection program that ensures that the
propeller is maintained in an acceptable
manner.

The Model LM 200 airplane’s single
propeller system must be installed and
maintained in such a manner as to
substantially reduce or eliminate the
occurrence of failures that would
preclude continued safe flight and
landing. To ensure the propeller
installation, production, and
maintenance programs are sufficient to
achieve a high level of reliability, these
proposed special conditions include a
2,500 cycle validation test based on
enhanced requirements of § 35.41(c).
The 2,500 cycles correspond to the
FAA'’s estimated annual usage for a
turboprop airplane in commercial
service. An airplane cycle includes idle,
takeoff, climb, cruise, and descent. The
test must utilize production parts
installed on the powerplant and should
include a wide range of ambient and
wind conditions, several full stops, and
validation of scheduled and
unscheduled maintenance practices.
The purpose of this test is to evaluate
the system for service wear conditions
and start/stop cycles. It is not intended
to test the propeller vibratory loads.
This evaluation may be accomplished
on the airplane in a combination of
ground and flight cycles or on a ground
test facility. If the testing is
accomplished on a ground test facility,
the test configuration must include the
PSU and all sufficient airframe
interfacing system hardware to simulate
the actual airplane installation and
operation.

On a conventional multi-engine
airplane, the flight crew will secure an
engine and feather the propeller to
minimize effects of propeller imbalance.
Propeller imbalance could be caused by
blade failures or by propeller system
failures such as loss of a de-icing boot,
malfunction of a de-icing boot in icing
conditions, an oil leak into a blade butt,
asymmetric blade pitch, or a failure in
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a counterweight attachment. The Model
LM 200 airplane design does not
provide any means to reduce the
vibration produced by an unbalanced
propeller. Therefore, these proposed
special conditions require that the
engines, CGB, powerplant and engine
mounting system, primary airframe
structure, and critical systems be
designed to function safely in the high
vibration environment generated by
these less severe propeller failures.
Ayres Corporation must specify the
maximum allowable propeller
unbalance. This is the maximum
unbalance that will not cause damage to
the engines, powerplant and engine
mounting system, CGB, primary
airframe structure, or to any other
critical equipment that would
jeopardize the continued safe flight and
landing of the airplane. The vibration
level caused by this unbalance must not
jeopardize the flight crew’s ability to
continue to operate the airplane in a
safe manner. Any part (or parts) whose
failure (or probable combination of
failures) would result in a propeller
unbalance greater than the defined
maximum would also be classified as a
critical part.

It should be shown by a combination
of tests and analyses that the airplane is
capable of continued safe flight and
landing with the maximum propeller
unbalance, which includes collateral
damage caused by the unbalance event.

During continued operation for one
hour with the declared maximum
unbalance, the evaluation should show
that the induced vibrations will not
cause damage either to the primary
structure of the airplane or to critical
equipment that would jeopardize
continued safe flight and landing. The
degree of flight deck vibration should
not prevent the flight crew from
operating the airplane in a safe manner.
This includes the ability to read and
accomplish checklist procedures. This
evaluation should consider the effects
on continued safe flight and landing
from the possible damage to primary
structure, which includes but is not
limited to engine mounts, inlets,
nacelles, wing, and flight control
surfaces. Consideration should also be
given to the effects of vibratory loads on
critical equipment (including
connectors) mounted on the engine or
airframe.

In the unique design of the Model LM
200 CGB, the FAA understands that
reverse rotation of the propeller on the
ground would engage the sprag clutch.
In turn, this would drive both engines
without lubrication of the engine
bearings or gearbox and cause possible
damage to those elements; therefore, a

means must be provided to prevent any
adverse effects resulting from propeller
“wind-milling” on the ground.

The Hamilton Sundstrand Model
586F—11 propeller meets special
conditions imposed during the propeller
type certification program (Docket Nos.
94—-ANE-60 and 94—-ANE-61). The
propeller special conditions addressed
electronic propeller and pitch control
systems, a four-pound bird strike,
lightning strike and fatigue. If the
propeller had not been required to meet
those conditions during its type
certification program, the FAA would
have required similar measures in these
Model LM 200 special conditions since
the propeller is an especially critical
component on this airplane. To meet the
airplane requirements for the Model LM
200, the Instructions for Continued
Airworthiness may need to be modified.

(d) Propeller Control System

For this propeller control system, no
probable multiple failures were
identified that create a hazardous
condition; therefore, these special
conditions were written to consider
single point failures in the primary
prO}})leller control system only.

These proposed special conditions
require the propeller control system to
be independent of the engines such that
a failure of any engine or the engine’s
control system will not result in failure
or inability to control the propeller.

Ayres Corporation plans to address
these special conditions by providing a
mechanical high pitch stop, which
would be set to a “get home” pitch
position, thereby preventing the
propeller blades from rotating to a
feather pitch position when oil pressure
is lost in the propeller control system.
This would allow the propeller to
continue to produce a sufficient level of
thrust as a fixed pitch propeller.

In the event the propeller undergoes
an uncommanded pitch change, these
proposed special conditions require that
the Model LM 200 airplane not be
placed in an unsafe condition. They also
require that an indication of the failure
be provided to the flight crew.

(e) PSU Instrumentation

On a conventional multi-engine
airplane, the pilot has positive
indication of an inoperative engine
created by the asymmetric thrust
condition. The airplane will not yaw
when an engine or a portion of the CGB
fails because of the centerline thrust of
the Model LM 200 airplane propulsion
system installation. The flight crew will
have to rely on other means to
determine which engine or CGB element
has failed in order to secure the correct

engine. Therefore, these proposed
special conditions require that a clear
indication of an inoperative engine or a
failed portion of the CGB must be
provided. This is necessary to preclude
confusion by the flight crew in reacting
to the failure and when taking
appropriate action to secure the airplane
in a safe condition for continued flight.

Section 23.1305 requires instruments
for the fuel system, engine oil system,
fire protection system, and propeller
control system. This rule is intended for
powerplants consisting of a single
engine, gearbox, and propeller. To
protect the portions of the PSU that are
independent of the engines, additional
instrumentation, including gearbox oil
pressure, oil quantity, oil temperature,
propeller speed, propeller blade angle,
engine torque, and chip detection, are
required.

(f) Fire Protection, Extinguishing, and
Ventilation Systems

On a conventional twin engine
airplane, the engines are sufficiently
separated to essentially eliminate the
possibility of a fire spreading from one
engine to another. In the Model LM 200,
the engines are in close proximity,
separated only by a ballistic shield and
firewall. The fire protection system of
the Model LM 200 airplane must
include features to isolate each fire zone
from any other zone and the airplane in
order to maintain isolation of the
engines and CGB during a fire.
Therefore, these proposed special
conditions mandate that the firewall
required per § 23.1191 be extended to
provide firewall isolation between
either engine and the CGB. Furthermore,
if the potential for fire exists in the CGB
compartment, these special conditions
require that enough fire-extinguishing
agents be available to supply the CGB
compartment and one engine
compartment with the CGB on a
dedicated system. These proposed
special conditions require that heat
radiating from a fire originating in any
fire zone must not affect components in
adjacent compartments in such a way as
to endanger the airplane. If the potential
for fire does not exist within the CGB
compartment, this must be substantiated
by analysis.

Each fire zone should be ventilated to
prevent the accumulation of flammable
vapors. In addition, it must be designed
such that it will not allow entry of
flammable fluids, vapors, or flames from
other fire zones. It should also be
designed such that it does not create an
additional fire hazard from the
discharge vapors.
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(g) Airplane Performance

Propeller control system failures may
not be catastrophic in a conventional
commuter category airplane; however,
these types of failures should be
demonstrated as not being catastrophic
for the Model LM 200. To ensure a
comparable level of safety to
conventional commuter category
airplanes in the event of a propeller
control system failure, these proposed
special conditions require that the
Model LM 200 propulsion system be
designed such that the airplane meets
the one-engine-inoperative performance
requirements of §§23.53, 23.67, 23.69,
and 23.75 with the propeller control
system failed placing the propeller in
the most critical thrust producing
condition with both engines operating
normally.

(h) Airplane Flight Manual

In accordance with the exemption to
§ 23.3(d), the limitations section of the
Airplane Flight Manual will limit the
airplane to a maximum of nine
passengers.

Sections 23.1583, 23.1585 and
23.1587 require pertinent information to
be included in the Airplane Flight
Manual. These rules are not adequate to
address critical propeller failures or
propeller control system failures on the
Model LM 200 airplane. As a result,
these proposed special conditions
require that the critical procedures and
information required by §§23.1583(b),
23.1583(c), 23.1585(a), 23.1585(c) and
23.1587(d) include consideration of
these critical propeller failures or
propeller control system failures in
order to ensure a high level of safety for
this airplane.

(i) Suction Defueling

The Model LM 200 design includes a
suction defuel capability not envisaged
when part 23 was developed. It is
understood that suction defuel is a
common feature in part 25 airplanes.
The Model LM 200 airplane will have
pressure fuel and defuel capability.
Pressure defueling essentially entails
reversing the pumps on the fueling
vehicle and “evacuating” fuel under
vacuum from the airplane through the
servicing port. Section 23.979 addresses
pressure fueling but not suction
defueling. In addition to meeting the
general requirements for part 23 fuel
systems, any suction defueling
components must also function as
intended.

(j) FADEC Installation

Each of the engines will be controlled
by a fully redundant full authority
digital electronic control (FADEC). Each

engine will utilize two single channel
FADEC’s, which yields a total of four to
service the PSU. Each FADEC is
identical and contains engine and
propeller control capability. However,
only two of the four units are wired to
control the propeller. Cross-FADEC
communication provides automatic
enabling of the automatic power reserve
in case of a single engine failure during
takeoff. During normal operation, one
FADEC of each engine controls that
engine’s operation while the second
FADEC remains in hot standby mode
with the outputs deactivated and
waiting to assume control. If the
controlling unit fails, the unit in
standby mode should instantly assume
control of the engine and propeller (if
applicable) without noticeable
discontinuity.

As the sole means of controlling the
engine and the primary means of
controlling the propeller on the Model
LM 200 airplane, the FADEC
installation must comply with the
system installation requirements of
§ 23.1309. While this rule was not
developed to address the specifics of a
FADEC installation, this requirement is
consistent with the rule’s intent to cover
all complex electronic systems that
perform critical functions.
Applicability

As discussed above, these special
conditions are applicable to the Model
LM 200. Should Ayres Corporation
apply at a later date for a change to the
type certificate to include another
model incorporating the same novel or
unusual design feature, the special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1).

Discussion of Comments

A notice of proposed special
conditions, Notice No. 23—00-03-SC,
for the Ayres Corporation Model LM
200 “Loadmaster’ airplane was
published on August 14, 2000 (65 FR
49513). Where comments arrived
without a recommended change to the
special conditions, those comments are
not addressed here. It should be noted
that the FAA does not assume that the
airplane will maintain the same level of
operation and certitude as a Commuter
Category airplane. Also, non-redundant
propulsion systems are addressed
separately from the proposed special
conditions (an exemption to 14 CFR part
23, §23.3(d), the multi-engine
requirement, was needed).

Comments received with a
recommendation have been resolved
and the special conditions are adopted
with the following revisions:

1. A helicopter engine company
suggested we use “twin power section
turboprop” instead of “twin power
section turboshaft”” under the
background, the novel or unusual
design features, the powerplant
definition, the proposed special
conditions, and the definitions.

Resolution: Adopted. “Twin power
section turboshaft”” has been changed to
“twin power section turboprop.”

2. The same commenter recommends
we revise the definition of “combi”
configuration in the background section
by adding the phrase “up to nine
passengers” to clarify it.

Resolution: Adopted. The comment
further clarifies that the LM 200 will be
limited by the type certificate to a
maximum of nine passengers in any
configuration.

3. One commenter recommended that
we clarify that the one-hour continue-to-
run capability of the combining gearbox
is after a failure of the primary
lubrication system. A double failure that
also fails the emergency lubrication
system may not provide this capability.
Therefore, the commenter suggests
rewording paragraphs (b) and 2(b)(3)(vi).

Resolution: The intent of the special
condition was not to address the
primary system failures only but single
failures of the entire CGB lubrication
system. A lubrication system failure that
would not affect the ability for
continued operation, as with the
emergency lubrication system, indicated
by the commenter, would meet the
requirement. In these special conditions
the words ““a failure” regard multiple,
independent failures and cascading
failures. Multiple, independent failures
need not be addressed. However,
cascading failures resulting from a
single failure would still need to be
addressed.

The confusion appears to be caused
by reference to “primary lubrication
system” in section (b) “Powerplant
Requirements”. All other discussions
refer to it as the “CGB lubrication
system”. Therefore, “primary” in
section (b) will be replaced with “CGB”
for consistency with the rest of the
proposed Special Conditions.

4. LHTEC indicated that the entire
Part 33 CTP800—4T powerplant,
including the combining gearbox (CGB),
will undergo a 1500 hour Time to Initial
Maintenance Inspection Interval FAA
certification test, per 14 CFR part 33,

§ 33.90. They believe, since the CGB is
a component of the FAR 33 powerplant,
this test should be used to establish the
CGB inspection interval rather than the
special condition 200 hour endurance
test. Therefore, they recommend
revising paragraphs (b) and paragraph 2.
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Resolution: Not adopted. As stated on
page 49516, Description of Proposed
Requirements, paragraph (b), “Current
engine certification regulations do not
adequately address the requirements of
a single combining gearbox; therefore, in
addition to the engine requirements of
§ 23.903, the CGB will be required to
complete a 200 hour endurance test that
is patterned after the rotor drive system
requirements of § 29.923. The
endurance test is intended to exercise
the integration of the engines,
combining gearbox and loading
characteristics of the intended
propeller.” Therefore, the intent of the
special condition is not met with
current part 33 standards. However, if
the requirements of the special
condition are adequately met during
engine certification, this data may be
used.

5. When the special conditions
sections were renumbered from the
prior drafts for publication, several
section references within the text were
not updated to correspond with the new
section numbers.

Resolution: Adopted. The paragraphs
will be renumbered as recommended.

6. A commenter recommended
defining the LHTEC acronym at the
beginning of the preamble and the
special conditions:

Resolution: Adopted. The acronym
will be defined as recommended.

7. A commenter suggested that we
add missing word “interval” after
“inspection” in paragraph 2(b)(4)(ii):

Resolution: Adopted. The word
“interval” will be added.’

8. A commenter requested that we
correct the section heading for
2(b)(4)(iii)(c) to change paragraph (c) to
a lower case (c):

Resolution: Adopted. Case will be
changed to lower “c.”

9. A commenter had the following
concerns on issues affecting safety
levels in the LM200 design:

For conventional twin engine Joint
Aviation Requirements (JAR) 23
commuter airplanes, the probability of a
hazardous or catastrophic event
resulting from a turbine engine or
propeller failure is in the order of
2x10~7 per hour. Accordingly, the
reliability of the LM200 Propulsion
System Unit (PSU) should maintain this
safety target. Also, the JAA’s ANPA on
the subject of single engine IFR/Night
operations contains a target fatal
accident rate of 5x1076.

Resolution: Not adopted.
Recommendations made are
considerations for compliance with
already existing part 23 requirements
(i.e., 14 CFR, part 23, § 23.903(c)) or the
requirements are already contained in

the proposed special conditions and do
not require additional requirements.

10. The Civil Aviation Authority
notes that under the background there is
a statement that the aircraft will be
limited to a maximum of nine
passengers. It is not clear whether this
affects the certification requirements. If
the LM200 will be operated as a
commuter category aircraft, then the
reliability/safety target should be the
same as existing commuter airplanes. If
the FAA intends something different
than this, the commenter believes it
should be stated in the FAA Issue Paper.

Resolution: Not adopted. As
previously discussed, this is addressed
separately from the proposed special
conditions (an exemption to 14 CFR,
part 23, § 23.3(d), the multi-engine
requirement was needed).

11. Also under the background, the
same commenter states that the issues to
be considered include prevention of
single failures resulting in unacceptable
levels of unbalance and the capability to
continue safe flight to a landing. The
background also states that the
possibility of catastrophic failure modes
should be minimized. The commenter
believes that the word minimize is too
subjective and would like to have
specific safety targets. Acceptable
wording could be something along the
lines of “the possibility of catastrophic
failure modes should be such that the
overall catastrophic failure rate will
remain equivalent to that of existing
commuter airplanes.” Again, if this is
not the FAA’s intention, this needs to be
clarified in the FAA Issue Paper.

Resolution: Not adopted. The
intention was not to maintain the same
level of safety as the current Commuter
Category airplanes but rather to develop
requirements for the unique design
features of the airplane, per 14 CFR, part
21, §21.16.

12. The Civil Aviation Authority
(CAA) notes that under the type
certification basis, in the ‘FAA Position,’
the paper states that engine isolation is
a significant requirement with respect to
this ‘new’ powerplant configuration.
The CAA concurs with the FAA’s
position that the existing requirements
(23.903(c)) are adequate. However as
both engines are to be certificated
together with the CGB as a single
powerplant, the requirement for
§23.903 should be added as a special
condition to the powerplant
certification basis.

Resolution: Not adopted. The
commenter is addressing the engine
certification basis/requirements while
the proposed special conditions address
airplane requirements.

17. The Civil Aviation Authority had
some concerns about the definitions of
powerplant, engine, propulsion system
unit, and multi-engine. They made the
following recommendation:

Powerplant—Agree with the
definition; do not see the relevance of
stating power output.

Engine—Simply state which parts of
the powerplant constitute an engine.

Propulsion System Unit—States that
the CGB lubrication system is part of the
PSU. (Note: As this equipment is
fundamental to powerplant reliability, it
will need to be represented accurately
in the powerplant safety analysis.)

Multi-engine—Term does not need to
be defined and its use in this context is
misleading. The OEI capability of the
powerplant will be defined during
certification. It is made clear that
“multi-engine” for this configuration
does not satisfy the requirement of JAR
23.1(a)(2), this being interpreted as
requiring independent propulsion
systems. This definition describes the
intent to type certificate the powerplant
and not the engine. This is a
fundamental issue and should not be
addressed only under definitions.

Resolution: The changes were not
adopted. We believe that the definitions
do help with the understanding that the
powerplant system and its installation is
unique.

18. The CAA asked that the FAA base
the failure analysis of the PSU on JAR
E510 and JAR P70 as it comprises
engines, CGB, and a propeller.

Resolution: Not adopted. We believe
that the safety assessment and critical
parts control requirements proposed,
which are based upon standards
currently used by turboshaft engines
used in rotorcraft, are sufficient to
address the level of certitude needed for
this installation.

19. The CAA recommends actions for
(1) engine certification requirements
and (2) special conditions to address the
CGB lubrication system.

Resolution: (1) Not adopted. The
proposed special conditions address
airplane requirements and not engine
certification requirements. (2) Special
Conditions are proposed for the CGB
lubrication system (i.e., ability to
continue flight after a lubrication system
failure).

20. The Civil Aviation Authority
recommends that the special conditions
address the effect of environmental
factors, such as bird and lightning
strike, to assess the PSU and to
demonstrate that the PSU will continue
to provide thrust in such an event.

Resolution: Not adopted. There is
nothing unique about the installation to
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require unique considerations of
environmental conditions.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.38 and 11.19.

The Special Conditions

Accordingly, as delegated to me by
the Administrator, the following special
conditions are issued as part of the type
certification basis for the Ayres
Corporation Model LM 200 airplanes.

Definitions

For purposes of this certification
program and subsequent special
conditions, the following definitions
will apply:

Powerplant—The Light Helicopter
Turbine Engine Company (LHTEC)
Model CTP800-4T powerplant, consists
of two CTS800 derivative turboprop
engines, a GKN Westland combining
gearbox (CGB), and the engine assembly
support structure. The powerplant is
capable of providing 2,700 shp
combined output power at takeoff and
1,350 shp with one engine inoperative.
The CTP800-4T powerplant will obtain
a 14 CFR part 33 type certificate
identifying the powerplant as a “twin
power section turboprop assembly.”

Engine—An LHTEC CTS800
derivative, non-regenerative, front drive,
free turbine power section, which
includes compressor, combustor,
turbine and accessories group. Each
engine of the CTP800—4T is separately
controlled by a fully redundant full
authority digital electronic control
(FADEC). The two engines will only be
certified as part of the CTP800—4T
powerplant. The CTP800—4T type
certificate data sheet will include
ratings and limitations for each engine
in addition to that of the powerplant.

Engine Assembly Support Structure—
The supporting structure that connects
the two engines to the CGB. This
structure will be 14 CFR part 33
certified as part of the CTP800—4T
powerplant.

Propulsion System Unit (PSU)—The
LHTEC Model CTP800—4T powerplant
plus the airframe-mounted non-
integrated lubrication system
components, which include the CGB oil
tank and CGB/engine oil cooler as well
as a single Hamilton Sundstrand 568F—
11 propeller system.

Combining Gearbox (CGB)—All
components necessary to transmit
power from the engines to the propeller.
This includes couplings, supporting
bearings for shafts, brake assemblies,
clutches, gearboxes, transmissions, any
attached accessory pads or drives, and
any cooling fans that are attached to, or
mounted on, the gearbox. The CGB will
be 14 CFR part 33 certified as part of the
CTP800-4T powerplant.

Multi-Engine—For the Model LM 200
and its powerplant configuration,
“multi-engine” refers to the twin engine
capability and ratings of the CTP800-4T
powerplant in regard to type
certification in the commuter category
and flight operations.

One Engine Inoperative (OEI)—For
the Model LM 200 airplane, “one engine
inoperative” refers to a condition in
which one engine of the CTP800—4T
powerplant is not operational and the
operation of the propeller is unchanged.

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the Ayres
Corporation Model LM 200 airplanes.

1. PSU Reliability

(a) A PSU System Safety Analysis is
required and must identify all
hazardous or catastrophic failures
associated with the unique design of the
PSU. The analysis must consider factors
such as lack of redundancy, quality of
manufacture and maintenance for
continued airworthiness, including
consideration of anticipated human
errors. Critical procedures must be
identified for consideration as required
inspection items.

(b) Critical part failures identified in
the PSU System Safety Analysis, which
result in hazardous or catastrophic
events on the airplane, shall be
controlled via a Critical Parts Plan. The
Critical Parts Plan must be established
to ensure that each critical part is
designed and then controlled through
manufacture and maintained throughout
its service life by the following:

(1) Enhanced procurement and
manufacturing techniques,

(2) Continued airworthiness
requirements,

(3) Conservative life limits.

Additionally, best industry practices
shall be utilized in the definition and
implementation of these critical parts.

(c) Critical failure modes identified in
the PSU System Safety Analysis, which
could occur due to the indirect failure
of a component or system, should be
addressed with appropriate design
features to mitigate the potential results
of such events.

(d) An appropriate inspection interval
and instructions shall be established for
any possible latent failure of fail-safe
backup components.

(e) All fail-safe designs must be
approved by test or analysis under the
most adverse operational conditions and
failure modes. A means of annunciating
failure of the primary system, which
could affect the safe operation of the
airplane, must be provided to the pilot
or maintenance crew.

2. Powerplant Requirements

(a) Vibration.

(1) It must be demonstrated by
analysis, test, or combination thereof,
that high-energy rotating
turbomachinery failures that create
high-energy rotor unbalance should not
affect the operation of the CGB, the
healthy engine by vibration transmitted
through the CGB, the integrity of the
airframe, powerplant, engine mounts, or
the engine assembly support structure
and attachments, or prevent continued
safe flight and landing.

(2) High-energy fragment and fire
shielding and surrounding engine
structure and attachments, if attached to
the engine, should be included in the
rotor dynamics analysis or any test that
affects the rotors.

(b) CGB Design, Endurance Testing
and Additional Tests.

(1) CGB Design. The CGB must meet
the requirements as set forth in
paragraphs 2(b)(1)(i) through 2(b)(4).

(i) The CGB must incorporate a device
to automatically disengage any engine
from the propeller shaft if that engine
fails.

(ii) The oil supply for components of
the CGB that require continuous
lubrication must be sufficiently
independent of the lubrication systems
of the engine(s) to ensure operation
without damage to the CGB, with any
engine inoperative. Each independent
lubrication system must function
properly in the flight attitudes and
atmospheric conditions in which an
airplane is expected to operate.

(iii) Torque limiting means must be
provided on all accessory drives that are
located on the CGB in order to prevent
the torque limits established for those
drives from being exceeded.

(2) CGB Endurance Tests. Each part
tested, as prescribed in this section,
must be in serviceable condition at the
end of the tests. No intervening
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disassembly that might affect these
results may be conducted. An
endurance test report explaining the test
results and documenting the pre- and
post-test wear measurements should be
completed.

(i) Endurance tests; general. In
addition to the 150-hour powerplant test
requirements of § 33.87, the CGB must
be tested as prescribed in paragraphs
2(b)(2)(ii) through 2(b)(2)(ix), for at least
200 hours plus the time required to
meet paragraph 2(b)(2)(ix). These tests
must include the engines as well as the
vibration and loading characteristics of
the propeller and allowable takeoff
imbalance tolerance. For the 200-hour
portion, these tests must be conducted
as follows:

(A) Twenty each, ten-hour test cycles
consisting of the test times and
procedures in paragraphs 2(b)(2)(i)
through 2(b)(2)(viii); and

(B) The test torque must be
determined by actual powerplant
limitations.

(ii) Endurance tests; takeoff torque
run. The takeoff torque endurance test
must be conducted as follows with both
engines operating at, or CGB input
shafts loaded to, the same conditions:

(A) The takeoff torque run must
consist of one hour of alternating runs
of five minutes operating at the torque
and speed corresponding to takeoff
power, and five minutes at as low a
powerplant idle speed as practicable.
This should be done with no airframe
power extractions to produce the
highest takeoff torque and lowest idle.

(B) Deceleration and acceleration
must be performed at the maximum
rate. (This corresponds to a one-second
power setting change from idle to
takeoff and one second from takeoff to
idle setting.) This should also be
conducted with no airframe power
extractions.

(C) The time duration of all engines at
takeoff power settings must total one
hour and does not include the time at
idle and the time required to go from
takeoff to idle and back to takeoff speed.

(iii) Endurance tests; maximum
continuous run. Three hours of
continuous operation, at the torque
corresponding to maximum continuous
power and speed, must be conducted
with maximum airframe power
extractions.

(iv) Endurance tests; 90 percent of
maximum continuous run. One hour of
continuous operation, at the torque
corresponding to 90 percent of
maximum continuous power at
maximum continuous rotational
propeller shaft speed with maximum
airframe power extractions.

(v) Endurance tests; 80 percent of
maximum continuous run. One hour of
continuous operation, at the torque
corresponding to 80 percent of
maximum continuous power at the
minimum rotational propeller shaft
speed intended for this power with
maximum airframe power extractions.

(vi) Endurance tests; 60 percent of
maximum continuous run. Two hours of
continuous operation, at the torque
corresponding to 60 percent of
maximum continuous power at the
minimum rotational propeller shaft
speed intended for this power with
maximum airframe power extractions.

(vii) Endurance tests; engine
malfunctioning run. It must be
determined whether malfunctioning of
components, such as the engine fuel or
ignition systems, or unequal engine
power distribution can cause dynamic
conditions detrimental to the drive
system. If so, a suitable number of hours
of operation must be accomplished
under those conditions, one hour of
which must be included in each cycle
and the remaining hours of which must
be accomplished at the end of 20 cycles.
This testing is to be divided between the
following four conditions by alternating
between cycles: (1) engine #1 “ON”/
engine #2 “IDLE”; (2) engine #1° “ON”’/
engine #2 “OFF”’; (3) engine #1 “IDLE”/
engine #2 “ON”; (4) engine #1 “OFF”/
engine #2 “ON”. If no detrimental
condition results, an additional hour of
operation in compliance with paragraph
(B) of this section must be conducted.
This will require 100 percent transfer of
the airframe air, electrical, and
hydraulics to the operating engine
within approved Installation Manual
limitations.

(viii) Endurance tests; overspeed run.
One hour of continuous operation must
be conducted at the torque
corresponding to maximum continuous
power and at 110 percent of rated
maximum continuous rotational
propeller shaft speed. This should be
performed without airframe power
extractions for highest speed. If the
overspeed is limited to less than 110
percent of maximum continuous speed
by the speed and torque limiting
devices, the speed used must be the
highest speed allowable assuming that
speed and torque limiting devices, if
any, function properly.

(ix) Endurance tests; one-engine-
inoperative application. A total of 160
full differential power applications must
be made at takeoff torque and RPM. If,
during these tests, it is found that a
critical dynamic condition exists, an
investigative assessment to determine
the cause shall be performed throughout
the torque/speed range. In each of the

160 power setting cycles (160 per
engine) a full differential power
application must be performed. In each
cycle, the transition from clutch
engagement to disengagement must
occur at the critical condition for clutch
and shaft wear.

(3) Additional CGB Tests. Following
the 200-hour endurance test, and
without any intervening major
disassembly, additional dynamic,
endurance, and operational test and
vibratory investigations must be
performed to determine that the drive
mechanism is safe. The following
additional tests and conditions apply:

(i) If the torque output of both engines
to the CGB can exceed the highest
engine or CGB torque limit, the
following tests must be conducted.
Under conditions with both engines
operating, apply 200 cycles to the CGB
for 10 seconds each of an input torque
that is at least equal to the lesser of—

(A) The maximum torque used in
complying with paragraph 2(b)(3)(ii)
plus 10 percent; or

(B) The maximum torque attainable
under normal operating conditions,
assuming that any torque limiting
devices function properly.

(ii) With each engine alternately
inoperative, apply the maximum
transient torque attainable under normal
operating conditions, assuming that any
torque limiting devices function
properly. Each CGB input must be
tested at this maximum torque for at
least one hour.

(iii) The CGB must be subjected to 50
overspeed runs, each 30 plus or minus
3 seconds in duration, at a speed of at
least 110 percent of maximum
continuous speed or other maximum
overspeed that is likely to occur plus a
margin of speed approved by the
Administrator for that overspeed
condition. These runs must be
conducted as follows:

(A) Overspeed runs must be
alternated with stabilizing runs from 1
to 5 minutes duration, each 60 to 80
percent of maximum continuous speed.

(B) Acceleration and deceleration
must be accomplished in a period no
longer than 10 seconds, and the time for
changing speeds may not be deducted
from the specified time for the
overspeed runs.

(iv) Each part tested, as prescribed in
this section, must be in serviceable
condition at the end of the tests. No
intervening disassembly that might
affect test results may be conducted.

(v) If drive shaft couplings are used
and shaft misalignment or deflections
are probable, loads must be determined
in establishing the installation limits
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affecting misalignment. These loads
must be combined to show adequate
fatigue life.

(vi) The CGB must be able to continue
safe operation, although not necessarily
without damage, at a torque and
rotational speed prescribed by the
applicant that is determined to be the
most critical of the anticipated flight
conditions for at least one hour after
perception by the flight crew of the CGB
primary lubrication system failure or
loss of lubricant. The demonstrated
torque and rotational speed must be
included in the instruction manual for
installing and operating the engine
required in 14 CFR part 33.5.

(4) Fatigue Evaluation. The critical
parts of the CGB must be shown by
analysis supported by test evidence and,
if available, service experience to be of
fatigue tolerant design. The fatigue
tolerance evaluation must include the
requirements of either paragraph
(2)(b)(4)(1), (ii), or (iii) of this section, or
a combination thereof, and must include
a determination of the probable
locations and modes of damage caused
by fatigue, considering environmental
effects, intrinsic/discrete flaws, or
accidental damage. Compliance with the
flaw tolerance requirements of
paragraph (2)(b)(4)(i) or (ii) of this
section is required unless the applicant
establishes that these fatigue flaw
tolerant methods for a particular part
cannot be achieved within the
limitations of geometry, inspectability,
or good design practice. Under these
circumstances, the safe-life evaluation
of paragraph (iii) of this section is
required.

(i) Flaw tolerant safe-life evaluation. It
must be shown that the critical part,
with flaws present, is able to withstand
repeated loads of variable magnitude
without detectable flaw growth for the
following time intervals—

(A) Life of the airplane; or

(B) Within a replacement time
furnished in the Instructions for
Continued Airworthiness.

(ii) Fail-safe (residual strength after
flaw growth) evaluation. It must be
shown that the critical part after a
partial failure is able to withstand
design limit loads without failure
within an inspection interval per the
Instructions for Continued
Airworthiness. Limit loads are defined
in §23.301(a).

(A) The residual strength evaluation
must show that the critical part after
flaw growth is able to withstand design
limit loads without failure within its
operational life.

(B) Inspection intervals and methods
must be established as necessary to
ensure that failures are detected prior to

residual strength conditions being
reached.

(C) If significant changes in structural
stiffness or geometry, or both, follow
from a structural failure or partial
failure, the effect on flaw tolerance must
be further investigated.

(iii) Safe-life evaluation. It must be
shown that the critical part is able to
withstand repeated loads of variable
magnitude without detectable cracks for
the following time intervals—

(A) Life of the airplane; or

(B) Within a replacement time
furnished in the Instructions for
Continued Airworthiness.

(C) Powerplant and Engine Mounts.

(1) All principal structural elements
of the powerplant and engine mount
structure that could fail as a result of an
uncontained engine failure or resulting
fire must be fail-safe as defined in
§23.571(b). All other principal
structural elements of the powerplant
and engine mount system must either be
fail-safe or meet the damage tolerance
criteria of § 23.574(a).

(1) For fail-safe design:

(A) The fail-safe structure must be
able to withstand the limit loads,
considered as ultimate, given in
§§23.361 and 23.363.

(B) If the occurrence of load-inducing
propeller control systems malfunctions
is less frequent than 1x10~5 occurrences
per flight hour, and if it can be
demonstrated that failure or partial
failure of a structural element would be
obvious, the engine torque loads of
§23.361(a)(3) do not need to be
considered in the fail-safe design.

(i) If damage tolerance evaluation is
used,

(A) The residual strength evaluation
must consider the limit loads,
considered as ultimate, given in
§§23.361 and 23.363.

(B) If the occurrence of load-inducing
propeller control system malfunctions is
less frequent than 1x10~5 occurrences
per flight hour, the engine torque loads
of § 23.362(a)(3) do not need to be
considered in the residual strength
evaluation.

3. Propeller Installation

(a) The applicant must complete a
2,500 airplane cycle evaluation of the
propeller installation. A cycle must
include the power levels associated
with ground idle, takeoff, climb cruise,
and descent. This evaluation may be
accomplished on the airplane in a
combination of ground and flight cycles
or on a ground test facility. If the testing
is accomplished on a ground test
facility, the test configuration must
include sufficient interfacing system
hardware to simulate the actual airplane

installation, including the engines, CGB,
and mount system. Each part tested, as
prescribed in this section, must be in
serviceable condition at the end of the
tests. No intervening disassembly, other
than normal maintenance (as defined for
the installation), that might affect these
results may be conducted. A test report
explaining the test results and
documenting the pre- and post-test
condition should be completed.

(b) Propeller Unbalance. It must be
shown by a combination of testing and
analysis that any single failure or
probable combination of failures not
deemed a critical part under paragraph
1(b) that could cause an unbalanced
propeller condition will not cause
damage to the engines, CGB, powerplant
mount system, primary airframe
structure, or to critical equipment that
would jeopardize the continued safe
flight and landing of the airplane.
Furthermore, the degree of flight deck
vibration must not jeopardize the crew’s
ability to continue to operate the
airplane in a safe manner. The
magnitude and frequency of the
vibration should be included in the
installation manual. Any part (or parts)
whose failure (or combination of
failures) would result in a propeller
unbalance greater than the defined
maximum should also be classified as
critical.

(c) A means must be provided to
prevent any adverse effect resulting
from rotation of the propeller, in either
direction, on the ground.

4. Propeller Control System

(a) The propeller control must be
independent of the engines such that a
failure in either engine or any engine
control system will not result in failure
to control the propeller.

(b) The propeller control system must
be designed to minimize the occurrence
of any single failure that would prevent
the propulsion system from producing
thrust at a level required to meet
§§23.53(c), 23.67(c), 23.69, 23.75, and
23.77(c).

(c) An uncommanded propeller pitch
change must not result in an unsafe
condition and an indication of the
failure must be annunciated to the flight
crew.

5. PSU Instrumentation

(a) Engine Failure Indication. A
means must be provided to indicate
when an engine is no longer able to
provide torque, or to provide stable
torque, to the propeller. This means may
consist of instrumentation required by
other sections of part 23 or these special
conditions if it is determined that those
instruments will readily alert the flight
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crew when an engine is no longer able
to provide torque, or to provide stable
torque, to the propeller. This indicator
must preclude confusion by the flight
crew in reacting to the failure and when
taking appropriate action to secure the
airplane in a safe condition for
continued flight.

(b) Engine/Propeller Vibration
Exceedance Indication. A means must
be provided to indicate when the PSU
vibration levels exceed the maximum
vibration level defined for continuous
operation. Procedures to respond to this
exceedance should be included in the
AFM.

(c) The engine instrumentation
requirements of § 23.1305 (a), (c), and
(e) shall apply to each engine as defined
in these special conditions.

(d) In addition to the requirements of
§ 23.1305, the following instruments
must be provided:

(1) An oil pressure warning means
and indicator for the pressure-lubricated
CGB to indicate when the oil pressure
falls below a safe value.

(2) A low oil quantity indicator for the
CGB, if lubricant is self-contained;

(3) An oil temperature warning device
to indicate unsafe CGB temperatures;

(4) A tachometer for the propeller;

(5) A propeller pitch control failure
indication;

(6) A torquemeter for each engine if
the sum of the maximum torque that
each engine is capable of producing
exceeds the maximum torque for which
the CGB has been certified under 14
CFR part 33; and

(7) A chip detecting and indicating
system for the CGB.

6. Fire Protection, Extinguishing, and
Ventilation Systems

(a) Each engine must be isolated from
the other engine and CGB by firewalls,
shrouds or equivalent means. Each
firewall or shroud, including applicable
portions of the engine couplings, must
be constructed such that no hazardous
quantity of liquid, gas, or flame can pass
between the isolated fire zone of each
engine or the CGB compartment.

(b) In addition to the engine fire
zones, if the potential for fire exists in
the CGB compartment, then the CGB
must be in a separate fire zone and must
comply with all fire protection
requirements of 14 CFR part 23. Enough
fire-extinguishing agent will be required
for the CGB compartment and at least
one engine compartment. A dedicated
fire extinguishing system will be
required for the CGB compartment. If
the potential for fire does not exist
within the CGB compartment, this must
be substantiated by analysis.

(c) Firewall temperatures under all
normal or failure conditions must not
result in auto-ignition of flammable
fluids and vapors present in the other
engine compartment and the CGB
compartment.

(d) The CGB compartment ventilation
system must be designed such that:

(1) Tt is ventilated to prevent the
accumulation of flammable vapors.

(2) No ventilation opening may be
where it would allow the entry of
flammable fluids, vapors or flame from
other zones.

(3) Each ventilation means must be
arranged so that no discharged vapors
will cause an additional fire hazard.

(4) Unless the extinguishing agent
capacity and rate of discharge are based
on maximum airflow through the
compartment, there must be a means to
allow the crew to shut off sources of
forced ventilation.

7. Cargo or baggage compartment
requirements

(a) Flight tests must demonstrate
means to exclude hazardous quantities
of smoke, flames or extinguishing agent
from any compartment occupied by the
CTew Or passengers.

(b) Cargo compartments shall have
either fire or smoke detection
provisions, or both, unless the
compartment location is such that a fire
can be easily detected by the pilots
seated at their duty station. The cargo
and baggage fire protection must be in
accordance with § 23.855 as well as the
following;:

(1) The detection system must provide
a visual indication to the flight crew
within one minute after the start of a
fire.

(2) The system must be capable of
detecting a fire at a temperature
significantly below that at which the
structural integrity of the airplane is
substantially decreased.

(3) There must be means to allow the
crew to check the functioning of each
fire detector circuit while in flight.

(4) The detection system effectiveness
must be shown for all approved
operating configurations and conditions.

(c) The flight crew must have means
to shut off the ventilating airflow to, or
within, the compartment from the
pilot’s station on the all-cargo
configuration.

(d) Passenger and combi
configurations, where the cargo
compartment is not accessible to the
flight crew, must have an approved
built-in fire extinguishing system. The
built-in fire extinguishing system shall
be controllable from the pilots’ station.
There must be means to control
ventilation and drafts within the

inaccessible cargo compartment so that
the extinguishing agent can control any
fire that may start within the
compartment. The built-in fire
extinguisher must be installed so that no
extinguishing agent likely to enter
personnel compartments will be
hazardous to the occupants. The
discharge of the extinguisher must not
cause structural damage. The capacity of
the extinguishing system must be
adequate for any fire likely to occur in
the compartment where used.
Consideration must be given to the
volume of the compartment and the
ventilation rate.

(e) In addition to the hand fire
extinguishers required by § 23.851, a
hand fire extinguisher must be readily
accessible for use in each cargo or
baggage compartment that is accessible
to crewmembers in flight. Hazardous
quantities of smoke, flames or
extinguishing agent must not enter any
compartment occupied by the crew or
passengers when the access to that
compartment is used.

(f) Protective breathing equipment
must be installed for crewmembers in
each crewmember compartment.
Protective breathing equipment must:

(1) Be designed to protect the flight
crew from smoke, carbon dioxide, and
other harmful gases at the pilot’s station
and while combating fires in cargo
compartments.

(2) Have masks that cover the eyes,
nose, and mouth; or masks that cover
the nose and mouth plus accessory
equipment to cover the eyes.

(3) Allow the flight crew to use the
radio equipment and to communicate
with each other while at their assigned
stations.

(4) Not cause any appreciable adverse
effect on vision and must allow
corrective glasses to be worn.

(5) Supply protective oxygen of 15
minutes duration per crewmember at a
pressure altitude of 8,000 feet with a
respiratory minute volume of 30 liters
per minute BTPD. If a demand oxygen
system is used, a supply of 300 liters of
free oxygen at 70° F and 760 mm. Hg.
pressure is considered to be of 15
minute duration at the prescribed
altitude and minute volume. If a
continuous flow protective breathing
system is used (including a mask with
a standard rebreather bag) a flow rate of
60 liters per minute at 8,000 feet (45
liters per minute at sea level) and a
supply of 600 liters of free oxygen at 70°
F and 760 mm. Hg. pressure is
considered to be of 15 minute duration
at the prescribed altitude and minute
volume. BTPD refers to body
temperature conditions (that is, 37° C, at
ambient pressure, dry).
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(6) Be free from hazards in itself, in
its method of operation, and in its effect
upon other components.

(7) Have a means to allow the crew to
readily determine, during flight, the
quantity of oxygen available in each
source of supply.

8. Airplane Performance

(a) In addition to the takeoff
performance requirements of § 23.53(c),
the same requirements must be met with
both engines operating normally and the
propeller primary control system failed
in the most critical thrust producing
condition at VEF and above, considering
all single point failures.

(b) In addition to the one engine
inoperative climb requirements of
§ 23.67(c), the same requirements must
be met with both engines operating
normally and the propeller primary
control system failed in the most critical
thrust producing condition, considering
all single point failures.

(c) In addition to the requirements of
§ 23.69, the steady gradient and rate of
climb/descent must be determined at
each weight, altitude, and ambient
temperature within the operational
limits established by the applicant with
both engines operating normally and the
propeller primary control system failed
in the most critical thrust producing
condition, considering all single point
failures.

(d) In addition to § 23.75, the
horizontal distance necessary to land
and come to a complete stop from a
point 50 feet above the landing surface
must be determined as required in
§ 23.75 with both engines operating
normally and the propeller primary
control system failed in the most critical
thrust producing conditions,
considering all single point failures.

(e) The balked landing requirements
of § 23.77(c) must be performed with the
propeller primary control system failed
in the most critical thrust producing
condition, considering all single point
failures.

9. Airplane Flight Manual

(a) In addition to the requirements of
§§23.1583(b) and 23.1585(a), a pre-
flight visual inspection of the propeller
components must be included in the
Airplane Flight Manual.

(b) In addition to the requirements of
§ 23.1585(c), procedures for maintaining
or recovering control of the airplane in
all conditions identified in section 8 of
these special conditions must be
included in the Airplane Flight Manual.

(c) The information required by
§23.1583(c)(4) and § 23.1587(d) must be
furnished with the propeller control

system failed or with one engine
inoperative, whichever is more critical.

10. Suction Defueling

(a) The airplane defueling system (not
including fuel tanks and fuel tank vents)
must withstand an ultimate load that is
2.0 times the load arising from
maximum permissible defueling
pressure (positive or negative) at the
airplane fueling connection.

11. FADEC Installation

(a) The installation of the electronic
engine/propeller control (FADEC
control system) must comply with the
requirements of § 23.1309 (a) through
(e).

Issued in Kansas City, Missouri on
September 24, 2001.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-25084 Filed 10—4—01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE170, Special Condition 23—
109-SC]

Special Conditions; Byerly Aviation;
Twin Commander Models 690, 690A,
690B, 690C, 690D, 695, 695A, and
695B; Protection of Systems for High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued to Byerly Aviation, Inc., Greater
Peoria Regional Airport, 6100 EM
Dirksen Parkway, Peoria, Illinois 61607,
for a Supplemental Type Certificate for
Twin Commander model series 690/695
airplanes. This airplane will have novel
and unusual design features when
compared to the state of technology
envisaged in the applicable
airworthiness standards. These novel
and unusual design features include the
installation of an electronic flight
instrument system (EFIS), manufactured
by Meggitt Avionics, for which the
applicable regulations do not contain
adequate or appropriate airworthiness
standards for the protection of these
systems from the effects of high
intensity radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to

establish a level of safety equivalent to
the airworthiness standards applicable
to these airplanes.

DATES: The effective date of these
special conditions is September 17,
2001. Comments must be received on or
before November 5, 2001.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Regional Counsel,
ACE-7, Attention: Rules Docket Clerk,
Docket No. CE170, Room 506, 901
Locust, Kansas City, Missouri 64106. All
comments must be marked: Docket No.
CE170. Comments may be inspected in
the Rules Docket weekdays, except
Federal holidays, between 7:30 a.m. and
4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Ervin Dvorak, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft
Certification Service, Federal Aviation
Administration, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone
(816) 329-4123.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice and
opportunity for prior public comment
hereon are impracticable because these
procedures would significantly delay
issuance of the approval design and
thus delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

Comments Invited

Interested persons are invited to
submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The special conditions
may be changed in light of the
comments received. All comments
received will be available in the Rules
Docket for examination by interested
persons, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
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Docket No. CE170.” The postcard will
be date stamped and returned to the
commenter.

Background

On December 18, 2000, Byerly
Aviation Inc., Greater Peoria Airport.,
6100 Everitt M Dirksen Parkway, Peoria,
Illinois 61607, made an application to
the FAA for a new Supplemental Type
Certificate for Twin Commander model
series 690/695 airplanes. The Twin
Commander model series 690/695
airplanes are currently approved under
TC No. 2A4. The proposed modification
incorporates a novel or unusual design
feature, such as digital avionics
consisting of an EFIS, that is vulnerable
to HIRF external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR part
21, §21.101, Byerly Aviation, Inc. must
show that their modification to Twin
Commander model 690, 690A, 690B,
690C, 690D, 695, 695A, & 695B aircraft
meets the applicable portions of the
Certification Basis for each respective
model as shown on Type Certificate
data sheet Number 2A4, and § 23.1301
of Amendment 23-20; §§23.1309,
23.1311, and 23.1321 of Amendment
23—-49; and §23.1322 of Amendment
23-43; exemptions, if any; and the
special conditions adopted by this
rulemaking action.

Discussion

If the Administrator finds that the
applicable airworthiness standards do
not contain adequate or appropriate
safety standards because of novel or
unusual design features of an airplane,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are normally
issued in accordance with §11.38, and
become a part of the type certification
basis in accordance with §21.101(d).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model already
included on the same type certificate to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101.

Novel or Unusual Design Features

Byerly Aviation Inc. plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
EFIS, which are susceptible to the HIRF

environment, that were not envisaged
by the existing regulations for this type
of airplane.

Protection of Systems from High
Intensity Radiated Fields (HIRF): Recent
advances in technology have given rise
to the application in aircraft designs of
advanced electrical and electronic
systems that perform functions required
for continued safe flight and landing.
Due to the use of sensitive solid state
advanced components in analog and
digital electronics circuits, these
advanced systems are readily responsive
to the transient effects of induced
electrical current and voltage caused by
the HIRF. The HIRF can degrade
electronic systems performance by
damaging components or upsetting
system functions.

Furthermore, the HIRF environment
has undergone a transformation that was
not foreseen when the current
requirements were developed. Higher
energy levels are radiated from
transmitters that are used for radar,
radio, and television. Also, the number
of transmitters has increased
significantly. There is also uncertainty
concerning the effectiveness of airframe
shielding for HIRF. Furthermore,
coupling to cockpit-installed equipment
through the cockpit window apertures is
undefined.

The combined effect of the
technological advances in airplane
design and the changing environment
has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels, which are lower
than previous required values, are
believed to represent the worst case to
which an airplane would be exposed in
the operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

(1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and

electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment defined in the following
table:

Field strength
(volts per meter)

Frequency

Peak Average
10 kHz—100 kHz ......... 50 50
100 kHz—500 kHz ....... 50 50
500 kHz—2 MHz .......... 50 50
2 MHz—30 MHz ........... 100 100

30 MHz—70 MHz ......... 50 50

70 MHz—100 MHz ....... 50 50
100 MHz—200 MHz ..... 100 100
200 MHz—400 MHz ..... 100 100
400 MHz—700 MHz ..... 700 50
700 MHz—1 GHz ......... 700 100
1 GHz—2 GHz 2000 200
2 GHz—4 GHz ............ 3000 200
4 GHz—6 GHz ............. 3000 200
6 GHz—8 GHz ..... 1000 200
8 GHz—12 GHz ... 3000 300
12 GHz—18 GHz 2000 200
18 GHz—40 GHz ......... 600 200

The field strengths are expressed in terms
of peak root-mean-square (rms) values over
the complete modulation period.
or,

(2) The applicant may demonstrate by
a system test and analysis that the
electrical and electronic systems that
perform critical functions can withstand
a minimum threat of 100 volts rms per
meter, electrical field strength, from 10
kHz to 18 GHz. When using this test to
show compliance with the HIRF
requirements, no credit is given for
signal attenuation due to installation.

A preliminary hazard analysis must
be performed by the applicant, for
approval by the FAA, to identify either
electrical or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing
systems, or any combination of these.
Service experience alone is not
acceptable since normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
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system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.
Applicability

As discussed above, these special
conditions are applicable to Twin
Commander 690, 690A, 690B, 690C,
690D, 695, 695A, & 695B airplanes.
Should Byerly Aviation, Inc. apply at a
later date for a supplemental type
certificate to modify any other model on
the same type certificate to incorporate
the same novel or unusual design
feature, the special conditions would
apply to that model as well under the
provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. For this reason, and
because a delay would significantly
affect the certification of the airplane,
which is imminent, the FAA has
determined that prior public notice and
comment are unnecessary and
impracticable, and good cause exists for
adopting these special conditions upon
issuance. The FAA is requesting
comments to allow interested persons to
submit views that may not have been
submitted in response to the prior
opportunities for comment described
above.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:
Authority: 49 U.S.C. 106(g), 40113 and

44701; 14 CFR part 21, §§21.16 and 21.101;
and 14 CFR part 11, §§11.19.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Twin Commander

model 690, 690A, 690B, 690C, 690D,
695, 695A, and 695B airplanes modified
by Byerly Aviation, Inc. to add an EFIS.

1. Protection of Electrical and
Electronic Systems from High Intensity
Radiated Fields (HIRF). Each system
that performs critical functions must be
designed and installed to ensure that the
operations, and operational capabilities
of these systems to perform critical
functions, are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Kansas City, Missouri on
September 17, 2001.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-25086 Filed 10-4—-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30273; Amdt. No. 2073]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
MacArthur Blvd., Oklahoma City, OK
73169 (Mail Address: P.O. Box 25082,
Oklahoma City, OK 73125), telephone:
(405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
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of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMSs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published

aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.
Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Dated: Issued in Washington, DC on
September 28, 2001.

Nicholas A. Sabatini,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and § 97.35 COPTER
SIAPs, Identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. Subject

08/20/01 ...... 1A AUDUBON ......cccoccvveeenne AUDUBON COUNTY ...ccccveeeiiiiiineennnn 1/86/16 | NDB RWY 32, AMDT 5

08/20/01 ...... OK PAULS VALLEY PAULS VALLEY MUNI 1/8661 | GPS RWY 35, AMDT 1

08/21/01 ...... OK PAULS VALLEY PAULS VALLEY MUNI 1/8663 | NDB RWY 35, AMDT 3A

08/22/01 ...... MO CAPE GIRARDEAU ........ CAPE GIRARDEAU REGIONAL ......... 1/8764 | NDB OR GPS RWY 10, AMDT
9A

08/22/01 ...... MO CAPE GIRARDEAU ........ CAPE GIRARDEAU REGIONAL ......... 1/8766 | VOR RWY 10, AMDT 2

08/22/01 ...... X DALLAS-FORT WORTH | DALLAS-FORT WORTH INTL ............ 1/8771 | GPS RWY 31R, ORIG

08/22/01 ...... X DALLAS-FORT WORTH | DALLAS-FORT WORTH INTL ............ 1/8779 | VOR/DME RNAV RWY 31R,
ORIG

08/23/01 ...... NE MC COOK MC COOK MUNI 1/8825 | VOR RWY 12, AMDT 11B

08/23/01 ...... NE MC COOK MC COOK MUNI 1/8826 | VOR OR GPS RWY 30, AMDT
10B

08/23/01 ...... NE MC COOK ...oeovvvierine MC COOK MUNI ...oooevieiiiieccieeee 1/8827 | GPS RWY 12, ORIG-A

08/23/01 ...... NE MC COOK ....coovvviviiiiiennns MC COOK MUNI ...coooviiiiii 1/8828 | VOR RWY 21, AMDT 4D

08/23/01 ...... OK MC COOK ....ooeevviiriiiennnn, MC COOK MUNI ..ooveieiiiiiiiiieee e 1/8831 | RNAV (GPS) RWY 21, ORIG-A

08/30/01 ...... OK ADA . ADA MUNI Lo 1/9122 | VOR/DME RWY 17, AMDT 1B

08/30/01 ...... OK ADA ADA MUNI Lo 1/9130 | GPS RWY 35, ORIG-A

09/06/01 ...... WA SEATTLE ....ovviiiiiiiiiviiinnns BOEING FIELD/KING COUNTY INTL 1/9397 | ILS RWY 13R, AMDT 28

09/06/01 ...... WA SEATTLE ..o BOEING FIELD/KING COUNTY INTL 1/9398 | LOC/DME RWY 13R, AMDT 1

09/06/01 ...... WA SEATTLE ....ovviiiiiiiiiviiinnns SEATTLE-TACOMA INTL .....cvvvvrvrarnns 1/9401 | ILS RWY 16R (CAT I, I, 1),
AMDT 12

09/06/01 ...... WA SEATTLE SEATTLE-TACOMA INTL .....cvvvvrvrarnns 1/9403 | ILS RWY 16L, AMDT 1

09/11/01 ...... WA SPOKANE .... SPOKANE INTL 1/9735 | RNAV (GPS) RWY 3, ORIG-A

09/11/01 ...... WA SPOKANE .... SPOKANE INTL 1/9736 | RNAV (GPS) RWY 21, ORIG-A

09/11/01 ...... A% ELKINS ......... ELKINS-RANDOLPH CO-JENNINGS 1/9737 | GPS RWY 23, ORIG-A

RANDOLPH FIELD.
09/11/01 ...... A% ELKINS ..o, ELKINS-RANDOLPH CO-JENNINGS 1/9738 | GPS RWY 5, ORIG
RANDOLPH FIELD.
09/12/01 ...... CA [0\ 0 721 4 (@ ONTARIO INTL oovoiiiieeeeeeeciieecee e 1/9779 | RNAV (GPS) RWY 26L, ORIG
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09/12/01 ...... CA ONTARIO ....coooeeeeiiiiiin ONTARIO INTL coeiiiiieeeeeeeieeeeeeee, 1/9780 | RNAV (GPS) RWY 8L, ORIG

09/12/01 ...... CA ONTARIO .....ovvvvevvvirvvinnnns ONTARIO INTL ceovveveeeeeeeeeeeeeeeeeeeeevveeees 1/9781 | RNAV (GPS) RWY 8R, ORIG

09/12/01 ...... CA ONTARIO ............ ONTARIO INTL ............... 1/9782 | RNAV (GPS) RWY 26R, ORIG

09/12/01 ...... OR KLAMATH FALLS KLAMATH FALLS INTL 1/9802 | ILS RWY 32, AMDT 19B

09/14/01 ...... WA SEATTLE ...ccoooeiiiiiiis SEATTLE-TACOMA INTL ....ccceeeereennnn 1/9922 | RNAV (GPS) RWY 16R, ORIG

09/14/01 ...... WA SEATTLE ...ovvvvveeviiivinnnns SEATTLE-TACOMA INTL .....oevvvvvrennns 1/9924 | RNAV (GPS) RWY 16L, ORIG

09/14/01 ...... WA SEATTLE ........ SEATTLE-TACOMA 1/9925 | RNAV (GPS) RWY 34R, ORIG

09/17/01 ...... NV LAS VEGAS .... MCCARAN INTL ....... 1/0065 | ILS RWY 25R, AMDT 16D

09/17/01 ...... NV LAS VEGAS ..........ccceee. MCCARAN INTL oooiiiiiiiieieeeeeeeees 1/0066 | ILS RWY 25L, AMDT 2B

09/17/01 ...... NV LAS VEGAS ..........c..e... MCCARAN INTL ..o, 1/0067 | VOR RWY 25L/R, AMDT 2A

09/17/01 ...... X BROWNSVILLE .............. BROWNSVILLE/SOUTH PADRE IS- 1/0113 | VOR OR TACAN OR GPS-A,

LAND INTL. AMDT 1

09/18/01 ...... WI SPARTA ..., SPARTA/FORT MC COY ....ccccovvvvvnnns 1/0017 | NDB RWY 29, AMDT 2

09/18/01 ...... WI SPARTA ...oovvvvevieevveeviienens SPARTA/FORT MC COY ...cccoovvveeeenne 1/0118 | NDB RWY 29, AMDT 1

09/18/01 ...... WI SPARTA ... SPARTA/FORT MC COY .. 1/0119 | GPS RWY 11, AMDT 1

09/19/01 ...... AL GULF SHORES .. JACK EDWARDS .............. 1/0159 | VOR OR GPS-A, AMDT 2A

09/19/01 ...... NC OXFORD ....ccooooveevviiiins HENDERSON-OXFORD .......cccccoee.... 1/0178 | NDB OR GPS RWY 6, AMDT 1B

09/19/01 ...... OK OKMULGEE ........cccevvveee OKMULGEE REGIONAL .......ccvvvvvveeees 1/0212 | GPS RWY 17, ORIG

09/19/01 ...... OK OKMULGEE .... OKMULGEE REGIONAL ... 1/0213 | NDB RWY 17, AMDT 3B

09/19/01 ...... OK OKMULGEE .... OKMULGEE REGIONAL ... 1/0214 | VOR-A, ORIG

09/20/01 ...... OK OKMULGEE .........ccc........ OKMULGEE REGIONAL .......ccceeeeeee. 1/0237 | ILS RWY 17, ORIG-A

09/20/01 ...... KY BARDSTOWN ............... SAMUELS FIELD .....coovvvvvvvvevvievieeirienns 1/0253 | GPS RWY 20, AMDT 1

09/20/01 ...... NE EPPLEY AIRFIELD .....cccccooeeiiiiiienee, 1/0271 | ILS RWY 18, AMDT 6C

09/20/01 ...... NE EPPLEY AIRFIELD .....ccccccooeviiiiiiieees 1/0272 | ILS RWY 14R (CAT I, II, ),
AMDT 2A

09/20/01 ...... NE EPPLEY AIRFIELD .....ccccccooeviiiiiiieees 1/0273 | NDB OR GPS RWY 14R, AMDT
24B

09/21/01 ...... AL GULF SHORES .............. JACK EDWARDS .....ccoooiiiiiiiiieieceieen, 1/0306 | GPS RWY 27, AMDT 1

09/21/01 ...... AL GULF SHORES .............. JACK EDWARDS ........cooviiiiiieieeiiinns 1/0307 | RNAV (GPS) RWY 9, ORIG

09/21/01 ...... IN BLOOMINGTON ............. MONROE COUNTY ..., 1/0319 | VOR/DME RWY 35, AMDT 15

09/21/01 ...... IN BLOOMINGTON ............. MONROE COUNTY ...viiiiiieiiiiiieeeees 1/0321 | ILS RWY 35, AMDT 5

09/25/01 ...... 1L CHICAGO/WEST CHI- DUPAGE ... 1/0468 | ILS RWY 1L, AMDT 1

CAGO.
09/25/01 ...... 1L CHICAGO/WEST CHI- DUPAGE ... 1/0469 | VOR OR GPS RWY 1L, ORIG
CAGO.

09/26/01 ...... PA PITTSBURGH ................. PITTSBURTH INTL ...ccoeeeeeiieii, 1/0493 | CONVERGING ILS RWY 28R,
AMDT 2

09/26/01 ...... PA PITTSBURGH ................. PITTSBURGH INTL .....coooeeeeiii, 1/0495 | CONVERING ILS RWY 32,
AMDT 3A

[FR Doc. 01-25087 Filed 10—-04—01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30272; Amdt. No. 2072]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of

new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, , 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
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Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expansive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not
a“‘significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on September
28, 2001.
Nicholas A. Sabatini,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/DME,
VOR or TACON, and VOR/DME or TACAN;
§97.25, LOC, LOC/DME, LDA, LDA/DME,
SDF, SDF/DME; § 97.27 NDB, NDB/DME;
§97.29 ILS, ILS/DME, ISMLS, MLS, MLS/
DME, MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and § 97.35 COPTER
SIAPs, identified as follows:

* * * Effective November 1, 2001

Grand Canyon, AZ, Grand Canyon National
Park, VOR RWY 3, Amdt 5

Grand Canyon, AZ, Grand Canyon National
Park, ILS, RWY 3, Orig

Grand Canyon, AZ, Grand Canyon National
Park, ILS/DME RWY 3, Amdt 3A,
CANCELLED

Grand Canyon, AZ, Grand Canyon National
Park, RNAV (GPS) RWY 3, Orig

Grand Canyon, AZ, Grand Canyon National
Park, GPS RWY 3, Orig, CANCELLED

Gainesville FL, Gainesville Regional, LOC BC
RWY 10, Amdt 7B, CANCELLED

Ripley, MS, Ripley RNAV (GPS) RWY 21,
Orig

New York, NY, John F. Kennedy Intl. RNAV
(GPS) Y RWY 31L, Orig

New York, NY, John F. Kennedy Intl. RNAV
(GPS) Z RWY 31L, Orig

Longview, TX, Gregg County, VOR/DME
RNAV RWY 22, Amdt 6A CANCELLED

Salt Lake City, UT, Salt Lake City Intl, VOR/
DME OR TACAN RWY 16L, Amdt 2

Salt Lake City, UT, Salt Lake City Intl, VOR/
DME OR TACAN RWY 34R, Amdt 8

Salt Lake City, UT, Salt Lake City Intl, VOR/
DME OR TACAN RWY 17, Amdt 2

Salt Lake City, UT, Salt Lake City Intl, ILS
RWY 34R, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, ILS
RWY 16R, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, ILS
RWY 34L, Orig

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 34L, Amdt 1A, CANCELLED

Stafford, VA, Stafford Regional VOR RWY 33,
Orig

Stafford, VA, Stafford Regional RNAV (GPS)
RWY 33, Orig

* * * Effective December 27, 2001

Dillingham, AK, Dillingham, MLS RWY 1,
Orig CANCELLED

Avon Park, FL, Avon Park Muni, GPS RWY
4, Orig-A

Bartow, FL, Bartow Muni, VOR/DME RWY
9L, Amdt 2A

Sebring, FL, Sebring Regional, GPS RWY 36,
Orig-A

St. Petersburg-Clearwater, FL, St. Petersburg-
Clearwater Intl, VOR RWY 35R, Orig-A

Columbus, OH, Rickenbacker Intl, ILS RWY
5R, Amdt 2
Note: The FAA published the following

procedure in Docket No. 30264, Amdt No.

2065 to Part 97 of the Federal Aviation

Regulations (Vol 66, FR No. 164, Page 44302;

dated August 23, 2001) under section 97.29

effective 1 November 2001, which is hereby

amended as follows:

St. Petersburg-Clearwater, FL, St.
Petersburg-Clearwater Intl., NDB RWY
17L, Amdt 20C.

[FR Doc. 01-25088 Filed 10-4—01; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 00P-1275 and 00P-1276]

Food Labeling: Health Claims; Plant
Sterol/Stanol Esters and Coronary
Heart Disease

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule; reopening of
comment period.




Federal Register/Vol. 66, No. 194/Friday, October 5, 2001/Rules and Regulations

50825

SUMMARY: The Food and Drug
Administration (FDA) is reopening for
45 days the comment period for the
interim final rule authorizing a health
claim on the association between plant
sterol/stanol esters and reduced risk of
coronary heart disease (CHD). This
interim final rule appeared in the
Federal Register of September 8, 2000
(65 FR 54686). Interested persons were
given until November 22, 2000, to
comment on the health claim. After the
comment period closed, FDA received
two requests to reopen the comment
period; therefore, this reopening is in
response to these requests.

DATES: Submit written or electronic
comments by November 19, 2001.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
James Hoadley, Center for Food Safety
and Applied Nutrition (HFS-832), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—-205-5429.
SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of September
8, 2000 (65 FR 54686), FDA published
an interim final rule authorizing the use,
on food labels and in food labeling, of
a health claim on the relationship
between plant sterol/stanol esters and
reduced risk of CHD (the interim final
rule). In the interim final rule, FDA
specified requirements for a health
claim about the relationship, including
types of food eligible to bear the claim,
sources and nature of the plant sterol/
stanol esters that are the subjects of the
claim, daily intakes of these substances
needed to reduce the risk of CHD, and
analytical methods for assessing
compliance with qualifying criteria for
the claim. The 75-day comment period
closed on November 22, 2000.

After the comment period closed,
FDA received comments from two
companies, Unilever United States, Inc.,
and Raisio Benecol Ltd., which
included requests for an extension of
the comment period. Both comments
requested more time for submission of
data comparing the daily intake levels of
plant sterol esters and plant stanol
esters that are effective in reducing the
risk of CHD. Because FDA cannot
extend a comment period that has
closed, the agency considers these as
requests to reopen the comment period.

Among the other comments received
in response to the interim final rule

were requests to expand the types of
substances eligible for the health claim
to include unesterified plant sterols/
stanols and mixtures of plant sterols and
plant stanols. We also received a
comment advocating the use of serum
apolipoprotein B level as a surrogate
measure of CHD risk.

Furthermore, in the past year, both
the European Commission (EC) and the
Australia New Zealand Food Standards
Council (ANZFSC) have taken
regulatory actions limiting food use of
plant sterol esters and requiring
advisory labeling statements on foods to
which plant sterol esters have been
added. Also, a recent publication from
the American Heart Association (AHA)
(Ref. 1) raised a concern about daily
ingestion of plant sterol/stanol ester-
containing foods among certain
individuals who have abnormally high
absorption of plant sterols.

FDA believes that the issues raised by
comments and recent events are
significant and that thorough evaluation
is needed before a final rule is issued.
Accordingly, the agency is reopening
the comment period for this rulemaking.
Given the very tight timeframes that are
established by the health claim
provisions of the statute, however (see
section 403(r)(4)(A)(i) of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 343(r)(4)(A)())), as well as the
agency'’s interest in ensuring that
scientifically valid claims are
authorized as quickly as possible, the
agency cautions that only on rare
occasions might FDA be in a position to
reopen the comment period in a health
claim rulemaking. In this case, we
believe that reopening the comment
period to obtain public input on the
new issues is important to help us make
more informed decisions in the final
rule. Although the statutory deadline for
this final rule has passed, FDA intends
to move as expeditiously as possible to
complete this rulemaking.

II. Issues on Which FDA Is Requesting
Comment

A. Eligibility of Unesterified Plant
Sterols and Plant Stanols for the Health
Claim

In the interim final rule, FDA did not
include unesterified plant sterols and
plant stanols in the definition of
substances eligible for the health claim.
Several comments requested that the
agency allow foods containing the
unesterified form of these substances to
bear the health claim. While some of the
data in support of the interim final rule
were from studies involving unesterified
plant sterols or plant stanols, the agency
requests submission of any additional

data on the effectiveness, particularly at
lower intake levels, of the unesterified
forms in reducing the risk of CHD. FDA
also requests data on the effects of
various food matrices on the
relationship of unesterified plant
sterols/stanols and CHD risk.

B. Daily Intake Levels Necessary to
Reduce the Risk of CHD

In the interim final rule, FDA required
health claims for plant sterol/stanol
esters to specify the daily intake
necessary to reduce the risk of CHD. The
agency set different daily intake levels
for plant sterol esters and plant stanol
esters (1.3 grams/day (g/d) and 3.4 g/d,
respectively), based on studies that
showed differences in the levels of
intake that were effective in reducing
low-density lipoprotein (LDL) and blood
total cholesterol levels. Many comments
argued that one of the daily intake levels
should be changed; several comments
argued that the daily intake levels for
plant sterol esters and plant stanol
esters should be the same. FDA requests
further comment on these issues,
including supporting data on the daily
intake levels of plant sterols and plant
stanols (in either esterified or
unesterified form) that are effective in
reducing the risk of CHD.

C. Eligibility of Mixtures of Plant Sterols
and Plant Stanols for the Health Claim

In the interim final rule, FDA
authorized separate health claims for
plant sterol esters and plant stanol
esters. One comment requested that
FDA include mixtures of plant sterols
and stanols in the definition of
substances eligible to bear the health
claim. FDA requests data on the daily
intake levels of mixtures of plant sterol
esters and plant stanol esters (or
mixtures of the unesterified forms) that
are effective in lowering CHD risk. If
plant sterols and plant stanols (in either
esterified or unesterified form) are not
equally beneficial at the same levels of
intake in reducing CHD risk (as
evidenced by validated surrogate
markers), FDA also requests data on the
relative amounts of plant sterols and
plant stanols (in either esterified or
unesterified form) in the mixtures that
should qualify a food to bear the health
claim.

D. Significance of Apolipoprotein B
Concentration as a Surrogate Marker for
CHD Risk

One comment seeking a lower daily
effective intake level for plant stanol
esters, argued that plasma
apolipoprotein B level is a reliable
marker of LDL cholesterol that can be
measured precisely and directly, in
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contrast to serum LDL cholesterol level,
which usually is determined indirectly
by calculation. The comment further
argued that plasma apolipoprotein B
level is a reliable marker in evaluating
the risk of cardiovascular disease. These
comments were discussed in relation to
the study by Hallikainen et al. (Ref. 2).
In the Hallikainen et al. study, the
lowest intake of plant stanol esters that
reduced serum LDL cholesterol was
greater than the intake that reduced
serum apolipoprotein B. Thus, the
comment asserted these results support
a lower daily effective intake level for
plant stanol esters than that established
in the interim final rule.

FDA requests comment on use of
serum apolipoprotein B as a validated
surrogate marker for CHD and on the
relative utilities of apolipoprotein B and
LDL cholesterol in predicting CHD risk.

E. Issues Regarding Safe Use of Plant
Sterol/Stanol Esters in Foods and
Advisory Label Statements

Since the issuance of the plant sterol/
stanol esters interim final rule, FDA has
become aware of pertinent regulations
from other countries. The EC issued a
regulation that requires the label of
foods to which plant sterol esters have
been added to include certain
statements (Ref. 3). Such statements
include: (1) The product is for people
who want to lower their blood
cholesterol levels; (2) patients on
cholesterol lowering medication should
consume the product only under
medical supervision; (3) the product
may not be appropriate nutritionally for
certain segments of the population
(pregnant and breast-feeding women,
and children under the age of 5 years);
and (4) the product should be used as
part of a healthy diet, including regular
consumption of fruit and vegetables.
The EC explained that statements (3)
and (4) were necessary to protect
populations at risk (people whose
vitamin A status was not optimal) since
these products may cause a reduction in
plasma beta-carotene (Ref. 3).

The ANZFSC adopted the standard,
recommended by the Australia New
Zealand Food Authority (Ref. 4), that
plant sterol esters should be allowed for
use only in edible oil spreads, and that
the product must carry an advisory label
statement. The advisory label statement
informs consumers that plant sterol
ester-enriched edible oil spreads are not
appropriate for infants, children and
pregnant and lactating women, and that
people using cholesterol-reducing
medication should seek medical advice
before using the spreads.

The AHA (Ref. 1) recently published
a statement for healthcare professionals

on foods containing plant sterol/stanol
esters. One of the issues that the AHA
raised concerned individuals who have
unusually high intestinal absorption of
plant sterols. Plant sterols are poorly
absorbed by the human intestine, but
individuals who are homozygous for a
rare genetic disease, sitosterolemia (also
known as phytosterolemia), are high
absorbers of plant sterols, resulting in
tendon and subcutaneous xanthomas
(skin lipid deposits). It is not known if
individuals heterozygous for this
condition absorb higher amounts of
plant sterols than the normal population
or if this would lead to adverse effects.
In the absence of more data on the
genetic mutation involved in
sitosterolemia, the AHA recommends
that individuals with this condition not
use foods containing plant sterols/
stanols.

Section 201(n) of the the act (21
U.S.C. 321(n)) states that, in
determining whether labeling is
misleading, the agency shall take into
account not only representations made
about the product, but also the extent to
which the labeling fails to reveal facts
material in light of such representations
or material with respect to
consequences that may result from use
of the product. The omission of material
facts from the labeling of a food causes
the product to be misbranded within the
meaning of sections 201(n) and 403(a)(1)
of the act. FDA may require disclosure
of material facts in labeling by
rulemaking or by direct enforcement
action (see 21 CFR 1.21).

In light of the issues raised by recent
regulatory actions of other countries and
by the AHA statement (i.e., whether
foods containing plant sterol esters
should be used under medical
supervision, the appropriateness of
consumption of such foods by some
subpopulation groups, negative effect of
such foods on plasma beta-carotene, and
concerns about potential hyper-
absorption of plant sterols by some
individuals), FDA is considering
whether changes to the health claim
regulation (§ 101.83 (21 CFR 101.83)),
advisory labeling, or other actions are
needed to ensure the safe use of plant
sterols and stanols (esterified or
unesterified) in foods. The agency
requests comment on whether the
concerns summarized above are
material facts and what action, if any,
the agency should take to address them.
Depending on the comments received
and FDA’s own evaluation of relevant
data, the agency may consider issuing a
proposal to amend § 101.83 or initiating
a separate rulemaking, as appropriate.

III. Comments

Interested persons may submit to the
Dockets Management Branch (address
above) written or electronic comments
by November 19, 2001. Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. The interim final rule and
received comments may be seen in the
Dockets Management Branch between 9
a.m. and 4 p.m., Monday through
Friday. Submit electronic comments to
http://www.fda.gov/dockets/ecomments.

IV. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Lichtenstein, A. H. and R. J. Deckelbaum
for the American Heart Association Nutrition
Committee, ““Stanol/Sterol Ester-Containing
Foods and Blood Cholesterol Levels. A
Statement for Healthcare Professionals From
the Nutrition Committee of the Council on
Nutrition, Physical Activity, and Metabolism
of the American Heart Association,”
Circulation, vol. 103, pp. 1177-1179, 2001.

2. Hallikainen, M. A., E. S. Sarkkinen, and
M. L. J. Uusitupa, “Plant Stanol Esters Affect
Serum Cholesterol Concentrations of
Hypercholesterolemic Men and Women in a
Dose-Dependent Manner,” Journal of
Nutrition, vol. 130, pp. 767—776, 2000.

3. Commission Decision of July 24, 2000,
on “Authorizing the Placing on the Market of
‘Yellow Fat Spreads with Added Phytosterol
Esters’ as a Novel Food Ingredient under
Regulation (EC) No 258/97 of the European
Parliament and of the Council,” Official
Journal L 200, August 8, 2000, pp. 0059—
0060.

4. Australia New Zealand Food Authority
(ANZFA), Food Standard Ministers Approve
Plant Sterol Esters as a Novel Food Ingredient
in Edible Oil Spreads, ANZFA Media
Release, June 1, 2001, available at
www.anzfa.gov.au.

Dated: September 28, 2001.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 01-25106 Filed 10-2—01; 5:03 pm]
BILLING CODE 4160-01-S
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DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Part 210 and 218
RIN 1010-AC86

Solid Minerals Reporting
Requirements

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule; correction.

SUMMARY: On August 30, 2001, MMS
published a final rule titled “Solid
Minerals Reporting Requirements’ (66
FR 45760) to implement MMS’s
reengineered compliance strategy for
solid minerals. This document makes
minor corrections to that final rule.

EFFECTIVE DATE: October 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Carol P. Shelby, Regulatory Specialist,
Regulations and FOIA Team, Minerals
Revenue Management, MMS, telephone
(303) 231-3151, fax (303) 231-3385, or
e-mail Carol.Shelby@mms.gov.

Correction

In Federal Register document 01—
21638 published Thursday, August 30,
2001, make the following corrections:

1. On page 45771, in the third
column, in §210.201(c)(3)(i), the post
office box number “5760” should read
5810 and the zip code “80217-5760"
should read “80217-5810.”

2. On page 45773, in the third
column, in amendatory instruction
27.b., the words “pursuant to
instructions in the ‘AFS Payor
Handbook—Solid Minerals’” should
read “in the ‘AFS Payor Handbook—
Solid Minerals’.”

Dated: September 19, 2001.
Lucy Querques Denett,

Associate Director for Minerals Revenue
Management.

[FR Doc. 01-24988 Filed 10—4—01; 8:45 am)]
BILLING CODE 4310-MW-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 920

[MD-050-FOR]

Maryland Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is approving an
amendment to the Maryland regulatory
program (Maryland program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). The amendment revises the
Maryland statutes to require the use of
financial disclosure forms by the Land
Reclamation Committee. The
amendment satisfies a required program
amendment at 30 CFR 920.16(1). The
amendment is intended to revise the
Maryland program to be no less effective
than the corresponding Federal
regulations.

EFFECTIVE DATE: October 5, 2001.

FOR FURTHER INFORMATION CONTACT:

George Rieger, Manager, Oversight and
Inspection Office, Appalachian
Regional Coordinating Center, Office
of Surface Mining Reclamation and
Enforcement, 3 Parkway Center,
Pittsburgh PA 15220, Telephone:
(412) 937-2153, E-mail:
grieger@osmre.gov

Maryland Bureau of Mines, 160 South
Water Street, Frostburg, Maryland
21532, Telephone: (301) 689-4136

SUPPLEMENTARY INFORMATION:

I. Background on the Maryland Program

II. Submission of the Amendment

III. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VL. Procedural Determinations

I. Background on the Maryland
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * * a
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act * * *”
and “rules and regulations consistent
with regulations issued by the
Secretary” pursuant to the Act. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
Maryland program on February 18,
1982. You can find background
information on the Maryland program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval in the February
18, 1982, Federal Register (47 FR 7214).
You can find subsequent actions
concerning the conditions of approval
and program amendments at 30 CFR
920.15 and 920.16.

II. Submission of the Amendment

By an undated letter received by OSM
on May 7, 2001 (Administrative Record
No. 578-12), Maryland submitted a
copy of House Bill 984 as a formal
proposed amendment to its program.
The House Bill was enacted to require
members of the Land Reclamation
Committee to file a United States
Department of Interior State Employee
Statement of Employment and Financial
Interests. Maryland submitted the
formal amendment to satisfy a required
amendment at 30 CFR 920.16(1). We
announced the proposed amendment in
the June 12, 2001, Federal Register (66
FR 31571), and in the same document
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period closed on July 12, 2001. We did
not receive any public comments. No
one requested an opportunity to speak
at a public hearing, so no hearing was

held.

III. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the amendments to
the Maryland permanent regulatory
program.

Maryland is adding new paragraph 4.
to Section 15-204 of the Annotated
Code of the Public General Laws of
Maryland, Environment, as follows:

(4) Members of the Land Reclamation
Committee shall file a United States
Department of Interior State Employee
Statement of Employment and Financial
Interests.

As a result of this addition, existing
paragraph (4) is re-numbered as
paragraph (5).

We find that the revision is no less
effective than the Federal regulations at
30 CFR 705.11(a) and 705.17(a).

IV. Summary and Disposition of
Comments

Federal Agency Comments

On May 10, 2001, we asked for
comments from various Federal
agencies who may have an interest in
the Maryland amendment
(Administrative Record Number MD—
578-13). We solicited comments in
accordance with section 503(b) of
SMCRA and 30 CFR 732.17(h)(11)(i) of
the Federal regulations. No responses
were received.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
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those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). The
Director has determined that this
amendment contains no such provisions
and that EPA concurrence is therefore
unnecessary. Therefore OSM did not
request EPA’s concurrence.

Public Comments

No comments were received in
response to our request for public
comments.

V. Directors Decision

Based on the findings above we are
approving the amendments to the
Maryland program. We are also
removing the required amendment at 30
CFR 920.16(1). We find that good cause
exists under 5 U.S.C. 553(d)(3) to make
this final rule effective immediately.
Section 503(a) of SMCRA requires that
the State’s program demonstrate that the
State has the capability of carrying out
the provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. Maryland’s program regarding
this action is now consistent with the
intent of the Federal regulations.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”

regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that, to the extent
allowed by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
30 CFR 730.11, 732.15, and
732.17(h)(10), decisions on proposed
State regulatory programs and program
amendments submitted by the States
must be based solely on a determination
of whether the submittal is consistent
with SMCRA and its implementing
Federal regulations and whether the
other requirements of 30 CFR parts 730,
731, and 732 have been met.

Executive Order 13211—Regulations
That Significantly Affect The Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

Section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that a decision on a
proposed State regulatory program
provision does not constitute a major
Federal action within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (NEPA) (42
U.S.C. 4332(2)(C)). A determination has
been made that such decisions are
categorically excluded from the NEPA
process (516 DM 8.4.A).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million.

b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign-based enterprises.
This determination is based upon the
fact that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 920

Intergovernmental relations, Surface
mining, Underground mining.

Dated: August 7, 2001.
Tim L. Dieringer,
Acting Regional Director, Appalachian
Regional Coordinating Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
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Regulations is amended as set forth
below:

PART 920—MARYLAND

1. The authority citation for part 920
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 920.15 is amended in the
table by adding a new entry in
chronological order by “Date of Final
Publication” to read as follows:

§920.15 Approval of Maryland regulatory
program amendments.

* * * *

Original amendment submission
date

Date of final publication

Citation/description

* *

May 7, 2001 ....coooviieiiieeeeee e

October 5, 2001 .....cccccvveevrereeen.

* * *

* *

Section 15-204 (4)(5) of the Annotated Code of the Public General

Laws of Maryland, Environment.

3.§920.16 is amended by removing
and reserving paragraph (1).

[FR Doc. 01-25006 Filed 10—4—-01; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA-4139a; FRL-7061-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Five Individual
Sources Located in the Pittsburgh-
Beaver Valley Area; Withdrawal of
Direct Final Rule; Republication

Editorial Note: On Thursday, September
27, 2001, this rule document FR Doc. 01—
23630 appeared at 66 FR 49292-49293. Due
to numerous errors it is being reprinted in its
entirety.

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of Direct final rule.

SUMMARY: Due to receipt of a letter of
adverse comment, EPA is withdrawing
the direct final rule to approve revisons
which establish reasonably available
control technology (RACT) requirements
for five major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in the Pittsburgh-Beaver
Valley ozone nonattainment area. In the
direct final rule published on August
21, 2001 (66 FR 43779), EPA stated that
if it received adverse comment by
September 20, 2001, the rule would be
withdrawn and not take effect. EPA
subsequently received adverse
comments from the Citizens for
Pennsylvania’s Future (PennFuture).
EPA will address the comments
received in a subsequent final action
based upon the proposed action also
published on August 21, 2001 (66 FR
43822). EPA will not institute a second
comment period on this action.

DATES: The Direct final rule is
withdrawn as of September 27, 2001.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford at (215) 814—2108.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Nitrogen
dioxide, Reporting and recordkeeping
requirements.

Dated: September 14, 2001.
James W. Newson,
Acting Regional Administrator, Region III.

Accordingly, the addition of
§52.2020(c)(173) is withdrawn as of
September 27, 2001.

[FR Doc. 01-23630 Filed 9-26—-01; 8:45 am]|
BILLING CODE 6560—50—M

Editorial Note: On Thursday, September
27,2001, this rule document FR Doc 01—
23630 appeared at 66 FR 49292-49293. Due
to numerous errors it is being reprinted in its
entirety.

[FR Doc. R1-23630 Filed 10-5-01; 8:45 am]|
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300985A; FRL—6795-8]
RIN 2070-AB78

Fenthion, Methidathion, Naled,
Phorate, and Profenofos; Tolerance
Revocations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule revokes
specific tolerances listed in the
regulatory text for 67 meat, milk,
poultry, and egg (MMPE) tolerances for
residues of the organophosphate
pesticides fenthion, methidathion,
naled, phorate, and profenofos. EPA
determined that there are no reasonable

expectations of finite residues in or on
meat, milk, poultry, or eggs for the
aforementioned organophosphate
pesticides and therefore, these
tolerances are not necessary. EPA
announced on August 2, 1999, that
those tolerances were reassessed under
the the Federal Food, Drug, and
Cosmetic Act (FFDCA). The regulatory
actions in this document are part of the
Agency’s reregistration program under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), and the
tolerance reassessment requirements of
the FFDCA. By law, EPA is required to
reassess 66% of the tolerances in
existence on August 2, 1996, by August
2002, or about 6,400 tolerances. Since
those 67 tolerances were previously
reassessed, those reassessments were
counted at that time. Consequently, no
reassessments are counted here toward
the August 2002 review deadline of
FFDCA section 408(q), as amended by
the Food Quality Protection Act (FQPA)
of 1996.

DATES: This regulation is effective
January 3, 2002. Objections and requests
for hearings, identified by docket
control number OPP-300985A, must be
received by EPA on or before December
4, 2001.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit IV. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP—300985A in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Joseph Nevola, Special Review
and Reregistration Division (7508C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
308-8037; and e-mail address:
nevola.joseph@epa.gov.
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SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Po-
Categories gﬁg%? tentialﬁ)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_180/Title_40/40cfr180_00.html,
a beta site currently under development.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-300985A. The official record
consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as

Confidential Business Information (CBI).

This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background

A. What Action is the Agency Taking?

In this final rule, EPA is revoking the
FFDCA tolerances for residues of the
organophosphate pesticides fenthion,
methidathion, naled, phorate, and
profenofos in or on 67 specific meat,
milk, poultry, and egg (MMPE)
commodities.

EPA is revoking these 67 tolerances
because they are not necessary to cover
residues of the relevant pesticides in or
on domestically treated commodities or
commodities treated outside but
imported into the United States. Based
on feeding studies submitted since the
time that the tolerances were originally
established, the Agency had concluded
that there is no reasonable expectation
of finite residues in or on meat, milk,
poultry, and egg commodities associated
with those tolerances for fenthion,
methidathion, naled, phorate, and
profenofos. These feeding studies used
exaggerated amounts of the compound
(10x the dietary burden) and did not
show measurable residues of the
pesticides tested. Because there is no
reasonable expectation of finite
residues, these 67 tolerances are not
required under the FFDCA and can be
revoked. The Agency originally made
the determination that there is no
reasonable expectation of finite residues
of fenthion, methidathion, naled,
phorate, or profenofos for the 67
commodities listed below on July 11,
1999. EPA published a notice in the
Federal Register on August 2, 1999 (64
FR 41933) (FRL-6097-3) that these 67
tolerances were considered as
reassessed and have already been
counted toward meeting the tolerance
reassessment requirements listed in
FFDCA section 408(q).

EPA is not issuing today a final rule
to revoke those tolerances for which
EPA received comments stating a need
for the tolerance to be retained.

Generally, EPA will proceed with the
revocation of these tolerances on the
grounds discussed above if: (1) Prior to
EPA'’s issuance of a section 408(f) order
requesting additional data or issuance of
a section 408(d) or (e) order revoking the
tolerances on other grounds,
commenters retract the comment
identifying a need for the tolerance to be
retained, (2) EPA independently verifies
that the tolerance is no longer needed,
or (3) the tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FQPA.

In the Federal Register of March 31,
2000 (65 FR 17236) (FRL-6497-7), EPA
issued a proposed rule to revoke the
tolerances listed in this final rule. Also,
the March 31, 2000 proposal invited
public comment. In response to the
document published in the Federal
Register of March 31, 2000, no
comments were received by the Agency.

1. Fenthion. EPA is revoking the
tolerances in 40 CFR 180.214(a) for
residues of fenthion and its
cholinesterase-inhibiting metabolites in
or on poultry, fat; poultry, meat
byproducts (mbyp); and poultry, meat.
In 40 CFR 180.214(a), EPA is also
removing the “(N)” designation from all
entries to conform to current Agency
administrative practice (“N”
designation means negligible residues).

2. Methidathion. EPA is revoking the
tolerances for residues of methidathion
and its metabolites in or on cattle, fat;
cattle, mbyp; cattle, meat; goats, fat;
goats, mbyp; goats, meat; hogs, fat; hogs,
mbyp; hogs, meat; horses, fat; horses,
mbyp; horses, meat; poultry, fat;
poultry, mbyp; poultry, meat; sheep, fat;
sheep, mbyp; sheep, meat; milk; and
eggs by removing 40 CFR 180.298(a)(2)
in its entirety. In 40 CFR 180.298, EPA
is also redesignating paragraph (a)(1) as
paragraph (a) and removing the “(N)”
designation from all entries in the table
under newly designated paragraph (a) to
conform to current Agency
administrative practice (“N”
designation means negligible residues).

3. Naled. EPA is revoking the
tolerances in 40 CFR 180.215(a)(1) for
residues of naled and its conversion
product 2,2-dichlorovinyl dimethyl
phosphate in or on cattle, fat; cattle,
mbyp; cattle, meat; goats, fat; goats,
mbyp; goats, meat; hogs, fat; hogs,
mbyp; hogs, meat; horses, fat; horses,
mbyp; horses, meat; poultry, fat;
poultry, mbyp; poultry, meat; sheep, fat;
sheep, mbyp; sheep, meat; milk; and
eggs.

4. Phorate. EPA is revoking the
tolerances in 40 CFR 180.206(a) for
combined residues of phorate and its
cholinesterase-inhibiting metabolites in
or on cattle, fat; cattle, mbyp; cattle,
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meat; goats, fat; goats, mbyp; goats,
meat; hogs, fat; hogs, mbyp; hogs, meat;
horses, fat; horses, mbyp; horses, meat;
poultry, fat; poultry, mbyp; poultry,
meat; sheep, fat; sheep, mbyp; sheep,
meat; milk; and eggs.

5. Profenofos. Since the proposed
rule, § 180.404 was revised and
paragraphs (a), (b), (c), and (d) were
designated on May 24, 2000 (65 FR
33691) (FRL-6043-1). EPA is revoking
the tolerances in 40 CFR 180.404(a) for
combined residues of profenofos and its
metabolites converted to 4-bromo-2-
chlorophenyl in or on poultry, fat;
poultry, mbyp; poultry, meat; and eggs.

B. What is the Agency’s Authority for
Taking this Action?

When EPA establishes tolerances for
pesticide residues in or on raw
agricultural commodities, the Agency
gives consideration to possible pesticide
residues in meat, milk, poultry, and/or
eggs produced by animals that are fed
agricultural products (for example, grain
or hay) containing pesticide residues (40
CFR 180.6). If there is no reasonable
expectation of finite pesticide residues
in or on meat, milk, poultry, or eggs,
then tolerances do not need to be
established for these commodities (40
CFR 180.6(b) and 180.6(c)).

C. When Do These Actions Become
Effective?

These actions become effective 90
days following publication of this final
rule in the Federal Register. EPA has
delayed the effectiveness of these
revocations for 90 days following
publication of a final rule to ensure that
all affected parties receive notice of
EPA’s actions. Consequently, the
effective date is January 3, 2002. For this
particular final rule, the actions will
affect uses which have been canceled
for more than a year.

D. What is the Contribution to Tolerance
Reassessment?

By law, EPA is required to reassess
66% or about 6,400 of the tolerances in
existence on August 2, 1996, by August
2002. EPA is also required to assess the
remaining tolerances by August 2006.
As of September 25, 2001, EPA has
reassessed over 3,780 tolerances. In this
document, EPA is revoking 67
tolerances and/or exemptions; however,
since all were previously counted as
reassessed, none are counted here
toward the August 2002 review deadline
of FFDCA section 408(q), as amended by
FQPA in 1996.

ITI. Are There Any International Trade
Issues Raised by this Final Action?

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum
Residue Limits (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. When
possible, EPA seeks to harmonize U.S.
tolerances with Codex MRLs. EPA may
establish a tolerance that is different
from a Codex MRL; however, FFDCA
section 408(b)(4) requires that EPA
explain in a Federal Register document
the reasons for departing from the
Codex level. EPA’s effort to harmonize
with Codex MRLs is summarized in the
tolerance reassessment section of
individual Reregistration Eligibility
Documents (REDs). EPA has developed
guidance concerning submissions for
import tolerance support (65 FR 35069,
June 1, 2000) (FRL-6559-3). This
guidance will be made available to
interested persons. Electronic copies are
available on the internet at http://
www.epa.gov/. On the Home Page select
“Laws and Regulations,” then select
“Regulations and Proposed Rules” and
then look up the entry for this document
under Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/.

IV. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-300985A in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before December 4, 2001.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Objection/hearing fee payment. If
you file an objection or request a
hearing, you must also pay the fee
prescribed by 40 CFR 180.33(i) or
request a waiver of that fee pursuant to
40 CFR 180.33(m). You must mail the
fee to: EPA Headquarters Accounting
Operations Branch, Office of Pesticide
Programs, P.O. Box 360277M,
Pittsburgh, PA 15251. Please identify
the fee submission by labeling it
“Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
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waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-300985A, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

V. Regulatory Assessment
Requirements

This final rule will revoke tolerances
established under FFDCA section 408.

The Office of Management and Budget
(OMB) has exempted this type of action;
i.e., a tolerance revocation for which
extraordinary circumstances do not
exist, from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any other
Agency action under Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). Because this rule has been
exempted from review under Executive
Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This action does not involve
any technical standards that would
require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note).
Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), the
Agency previously assessed whether
revocations of tolerances might
significantly impact a substantial
number of small entities and concluded
that, as a general matter, these actions
do not impose a significant economic
impact on a substantial number of small
entities. This analysis was published on
December 17, 1997 (62 FR 66020), and
was provided to the Chief Counsel for
Advocacy of the Small Business
Administration. Taking into account
this analysis, and available information
concerning the pesticides listed in this
rule, I certify that this action will not

have a significant economic impact on
a substantial number of small entities.
Specifically, as per the 1997 notice, EPA
has reviewed its available data on
imports and foreign pesticide usage and
concludes that there is a reasonable
international supply of food not treated
with canceled pesticides. Furthermore,
the Agency knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the pre-exemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175 requires EPA to develop an
accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
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relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VI. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 20, 2001.
James Jones,
Acting Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.206 [Amended]

2. Section 180.206 is amended by
removing from the table in paragraph (a)
the entries for cattle, fat; cattle, mbyp;
cattle, meat; eggs; goats, fat; goats,
mbyp; goats, meat; hogs, fat; hogs,
mbyp; hogs, meat; horses, fat; horses,
mbyp; horses, meat; milk (negligible
residue); poultry, fat; poultry, mbyp;
poultry, meat; sheep, fat; sheep, mbyp;
and sheep, meat.

§180.214 [Amended]

3. Section 180.214 is amended by
removing from the table in paragraph
(a), the entries for poultry, fat; poultry,
(mbyp); and poultry, meat; and by
removing the “(N)” designation from the
entry “milk” in the table under
paragraph (a).

§180.215 [Amended]

4. Section 180.215 is amended by
removing from the table in paragraph
(a)(1), the entries for cattle, fat; cattle,
mbyp; cattle, meat; eggs; goats, fat;
goats, mbyp; goats, meat; hogs, fat; hogs,
mbyp; hogs, meat; horses, fat; horses,
mbyp; horses, meat; milk; poultry, fat;
poultry, mbyp; poultry, meat; sheep, fat;
sheep, mbyp; and sheep, meat.

§180.298 [Amended]

5. Section 180.298 is amended by
redesignating paragraph (a)(1) as (a), and
by removing the “(N)” designation
wherever it appears in the “parts per
million” column in the table under
newly designated paragraph (a) and by
removing paragraph (a)(2).

§180.404 [Amended]

6. Section 180.404 is amended by
removing the entries for poultry, fat;
poultry, mbyp; poultry, meat; and eggs
from the table in paragraph (a).

[FR Doc. 01-25020 Filed 10-4—01; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7074-2]
Idaho: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of immediate final
rule.

SUMMARY: We are withdrawing the
immediate final rule for Idaho: Final
Authorization of State Hazardous Waste
Management Program Revision
published on August 22, 2001, 66 FR
44071, which approved revisions to
Idaho’s Hazardous Waste Regulations.
We stated in the immediate final rule
that if we received comments that
oppose this authorization, we would
publish a timely notice of withdrawal in
the Federal Register. Subsequently, we
received comments that oppose this
action. We will address these comments
in a subsequent final action based on
the proposed rule also published on
August 22, 2001, at 66 FR 44107.

DATES: As of October 5, 2001, we
withdraw the immediate final rule
published on August 22, 2001, 66 FR
44071.

FOR FURTHER INFORMATION CONTACT: Jeff
Hunt, (206) 553-0256, US EPA Region
10, Mailstop WCM-122, 1201 Sixth
Ave, Seattle, Washington 98101.

SUPPLEMENTARY INFORMATION: Because
we received comments that oppose this
authorization, we are withdrawing the
immediate final rule for Idaho: Final
Authorization of State Hazardous Waste
Management Program Revisions
published on August 22, 2001, at 66 FR
44071, which intended to grant
authorization for the revisions to Idaho’s
Hazardous Waste Regulations. We stated
in the immediate final rule that if we
received comments that opposed this
action, we would publish a timely
notice of withdrawal in the Federal
Register. We received comments that
opposed this action. We will address all
comments in a subsequent final action
based on the proposed rule previously
published on August 22, 2001, at 66 FR
44107, and will not provide for
additional public comment during the
final action.

Dated: September 24, 2001.
Charles E. Findley,
Acting Regional Administrator, Region 10.
[FR Doc. 01-24905 Filed 10-4—-01; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[DA 01-2255]

Change in Board on Contract Appeals

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
Commission’s rules to reflect a change
in the Board of Contract Appeals to
which appeals of final decisions
regarding procurement contracts will be
referred. The Managing Director will
refer such appeals to the Armed
Services Board of Contract Appeals.
Previously, such appeals were referred
to the General Services Board of
Contract Appeals. Appeals will be
handled in accordance with the Rules of
the Armed Services Board of Contract
Appeals.

DATES: Effective October 1, 2001.

FOR FURTHER INFORMATION CONTACT:
Sonna Stampone, Office of the
Managing Director, (202) 418-0992.
SUPPLEMENTARY INFORMATION:

1. By this order, we amend 0.231(e) of
the Commission’s rules, 47 CFR
0.231(e), to reflect the change of Board
of Contract Appeals to which contract
appeals shall be referred. The Managing
Director will refer all appeals of final
decisions regarding procurement
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contracts to the Armed Services Board
of Contract Appeals.

2. Accordingly, pursuant to §0.231(b)
of the Commission’s rules, 47 CFR
0.231(b), §0.231(e) of the Commission’s
rules, 47 CFR 0.231(e), is Amended as
rule changes and is effective October 1,
2001.

List of Subjects in 47 CFR Part 0

Organization and functions
(Government Agencies).

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Part 0, subpart B, of chapter 1 of title
47 of the Code of Federal Regulations is
amended as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: Sec. 5, 48 Stat. 1068, as
amended: 47 U.S.C. 155, unless otherwise
noted.

2. Section 0.231 is amended by
revising paragraph (e) as follows:

§0.231 Authority delegated.

* * * * *

(e) The Managing Director is
delegated authority to act as Head of the
Procurement Activity and Contracting
Officer for the Commission and to
designate appropriate subordinate
officials to act as Contracting Officers
for the Commission. As Head of the
Procurement Activity, the Managing
Director will refer all appeals filed
against final decisions regarding
procurement contracts to the Armed
Services Board of Contract Appeals for
resolution. Appeals will be handled in
accordance with the Rules of the Board
of Contract Appeals.

* * * * *

[FR Doc. 01-24956 Filed 10—4—01; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 2
[ET Docket No. 00-47; FCC 01-264]
Software Defined Radios

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document we amend
the Commission’s rules to create a new

class of equipment for software defined
radios (SDRs) with streamlined
equipment authorization procedures.
We anticipate that software defined
radio technology will allow
manufacturers to develop reconfigurable
transmitters or transceivers that can be
multi-service, multi-standard, multi-
mode, and multi-band. Specifically, we
are amending our equipment
authorization rules to permit equipment
manufacturers to make changes in the
frequency, power and modulation
parameters of such radios without the
need to file a new equipment
authorization application with the
Commission. We will also permit
electronic labeling so that a third party
may modify a radio’s technical
parameters without having to return it
to the manufacturer for re-labeling.
These changes will facilitate the
deployment and use of this promising
new technology, which we believe will
facilitate more efficient use of the
spectrum.

DATES: Effective February 4, 2002.

FOR FURTHER INFORMATION CONTACT:
Hugh Van Tuyl, Office of Engineering
and Technology, (202) 418-7506.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s First
Report and Order in ET Docket No. 00—
47, FCC 01-264, adopted September 13,
2001, and released September 14, 2001.
The full text of this Commission
decision is available on the
Commission’s Internet site at
www.fcc.gov. It is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s duplication contractor,
Qualex International (202) 863—2893,
Room CY-B402, 445 12th Street, S.W.
Washington, D.C. 20554.

Summary of the First Report and Order

1. In this First Report and Order
(FR&O), the Commission amends part 2
of its rules to create a new class of
equipment for software defined radios
(SDRs) with streamlined equipment
authorization procedures. We anticipate
that software defined radio technology
will allow manufacturers to develop
reconfigurable transmitters or
transceivers that can be multi-service,
multi-standard, multi-mode, and multi-
band. Specifically, we are amending our
equipment authorization rules to permit
equipment manufacturers to make
changes in the frequency, power and
modulation parameters of such radios
without the need to file a new
equipment authorization application

with the Commission. We will also
permit electronic labeling so that a third
party may modify a radio’s technical
parameters without having to return it
to the manufacturer for re-labeling.
These changes will facilitate the
deployment and use of this promising
new technology, which we believe will
facilitate more efficient use of the
spectrum.

2. In March 2000, the Commission
issued a Notice of Inquiry, 65 FR 172486,
March 31, 2000, seeking information
from the public on a number of issues
raised by the development of software
defined radios. Subsequently, in
December 2000, the Commission issued
a Notice of Proposed Rule Making
(NPRM), 66 FR 341, January 3, 2001,
that proposed to define software defined
radios as a new class of equipment and
to simplify the authorization
requirements for such equipment.

3. Upon reviewing the record, we
conclude that it is desirable to revise
our equipment authorization rules to
accommodate the flexibility offered by
software defined radios. The ability of
software defined radios to be
reprogrammed to new operating
parameters in the field could have far
reaching implications for the way the
Commission allocates and licenses
spectrum and authorizes radio
equipment. Software defined radios
could allow more efficient use of
spectrum by facilitating spectrum
sharing and by allowing equipment to
be reprogrammed to more efficient
modulation types. Their ability to be
programmed could also enhance
interoperability between different radio
services. We find that it is possible to
provide this flexibility in a manner that
will ensure that software defined radios
operate in compliance with the rules for
the service in which they will operate.
We therefore are adopting a definition of
software defined radio and a
streamlined procedure for making
changes to the operating parameters of
software defined radios. We are also
adopting rules to permit electronic
labeling of software defined radios and
to require manufacturers to take steps to
prevent unauthorized software
modifications. These changes will
provide greater flexibility to
manufacturers to facilitate the
deployment of software defined radios
while fulfilling our statutory
requirement to protect the public from
harmful interference. We will consider
additional rule changes in the future as
software defined radio technology
advances.
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Definition of Software Defined Radio

4. The NPRM proposed to define a
software defined radio, for regulatory
purposes, as “* * * aradio that
includes a transmitter in which the
operating parameters of the transmitter,
including the frequency range,
modulation type or maximum radiated
or conducted output power can be
altered by making a change in software
without making any hardware changes.”
We indicated that this definition was
not intended to cover devices that use
software simply to control functions
such as power or frequency within a
range approved by the Commission.
Receivers would not be covered under
this definition.

5. Based on the comments received,
we are adopting the following regulatory
definition for software defined radio
that requires that at least one of the
three operating parameters of frequency,
modulation type or output power be
software programmable. Our purpose in
adopting this expansive definition of
software defined radio is to foster
development of this promising
technology and to enable manufacturers
to take advantage of the streamlined
equipment authorization process, if they
so desire.

Software Defined Radio. A radio that
includes a transmitter in which the
operating parameters of frequency
range, modulation type or maximum
output power (either radiated or
conducted) can be altered by making a
change in software without making any
changes to hardware components that
affect the radio frequency emissions.

Authorization Requirements

6. The rules currently require most
radio transmitters to be approved by the
Commission or a designated
Telecommunication Certification Body
(TCB) before they may be marketed.
When changes are made to the operating
frequencies, output power, or types of
radio frequency emissions of an
authorized transmitter, the grantee is
required to apply for a new approval
and wait until the approval is issued
before the equipment may be marketed
with the changes.

7. The rules allow two classes of
“permissive changes” for authorized
equipment without requiring a new
approval. Class I permissive changes
include modifications that do not
degrade the RF emissions from a device
at the time of initial certification and do
not require any filing with the
Commission. Class II permissive
changes include modifications other
than frequency, modulation or power
that degrade the RF emissions from a

device reported at the time of the initial
certification. Class II changes are
authorized through a streamlined filing
procedure that does not require the
filing of a complete application form
with all exhibits normally required for
a new approval. Instead, the applicant
simply files a description of the changes
and measurement results showing the
changed equipment continues to
comply with the rules.

8. The transmitter authorization rules
were developed at a time when
transmitters were hardware based. At
that time, changes to the frequency,
modulation type, and power output of a
transmitter were performed by making
changes to the layout and physical
components of electronic circuits. Such
changes essentially resulted in a new
device, so we required a complete new
application form with all exhibits and
required a new identification number on
the device. However, in a software
defined radio, changes to these
operating parameters can be
accomplished through a software
change with no change in hardware.
Requiring manufacturers to obtain a
new approval for equipment when
changes are made only to the software
is unnecessarily burdensome because a
new identification number must be used
and the equipment already in the field
may have to be recalled for re-labeling
by the manufacturer. Therefore, we
proposed in the NPRM to develop a
more streamlined authorization
procedure for changes to the operating
parameters of software defined radios.

Class III Permissive Change

9. We proposed that any changes in
frequency, power, or modulation type of
a software defined radio may be
authorized as a new class of permissive
change, which we proposed to designate
as Class III. This would streamline the
filing procedure for changes to approved
software defined radios and would
eliminate the need for a new
identification number. We also
proposed to require that the applicant
for a Class III change submit test data
showing that the equipment complies
with the applicable requirements for the
service(s) or rule parts under which the
equipment will operate with the new
software. The applicant would have to
demonstrate compliance with the
applicable RF exposure requirements.
The Commission would notify the
applicant when a permissive change is
granted. Once a Class III permissive
change was granted for a software
defined radio with changes that affect
the operating parameters, the new
software could be loaded into units in
the field. The record in the

Commission’s database for each
authorized device would be amended to
show the approved frequency range(s),
power and modulation type(s) as it does
now. Additional frequency ranges or
other new technical parameters would
be added to the database record for an
authorization when a permissive change
is granted.

10. We conclude that the proposed
Class IIT change will benefit
manufacturers by streamlining the
equipment approval process.
Manufacturers will no longer need to
file a complete application form or
much of the information required with
a new certification application, which
includes photographs, circuit diagrams
and a description of the equipment. In
addition, permissive changes to existing
equipment are processed on a faster
track than new certifications. We find
that the proposed Class III permissive
change strikes the appropriate balance
between reducing the regulatory burden
on manufacturers and protecting the
public from interference and safety
hazards from radio equipment.
Accordingly, we are adopting the Class
III permissive change for software
defined radios.

11. We find that self-approval is not
appropriate for software defined radios
at this time. As we stated in the NPRM,
equipment is generally placed in the
self-approval category after the
Commission has gained some assurance
that manufacturers can and do produce
equipment that complies with the rules.
Given the early state of software defined
radio technology, some experience with
the equipment is necessary before we
can determine whether self-approval is
appropriate. We expect to re-evaluate
the appropriateness of allowing
manufacturers’ self-approval for
software defined radios in a future
proceeding.

Identification as a Software Defined
Radio

12. The NPRM proposed that Class III
changes would only be permitted for a
transmitter that was identified as a
software defined radio in the original
application for certification. The
purpose of this proposal was to identify
which devices would be subject to the
new rules.

13. We will require the applicant to
identify a software defined radio at the
time an original application is filed in
order for it to be eligible for Class III
permissive changes. This will allow the
application reviewer to determine
which requirements the equipment
must meet, such as the security features
and labeling discussed below, and
whether the applicant has demonstrated
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compliance with them. When applying
for a Class III permissive change, the
applicant must reference the initial
declaration. We decline to establish a
mechanism to reclassify previously
approved devices as software defined
radios. We find that such an approach
would unnecessarily complicate the
application process. Furthermore,
additional supplementary information
for existing equipment would have to be
filed in any event. We note, however,
that this approach would not prohibit
the filing of a new request for an
authorization as a software defined
radio, permitting the device to be
subsequently eligible for Class III
permissive changes.

Third Party Permissive Changes

14. We proposed to allow only the
party holding the grant of equipment
authorization for a software defined
radio to file for a Class III permissive
change. The reason is that the party
holding the grant of equipment
authorization, which is indicated by the
identification number, is responsible for
ensuring that equipment complies with
the rules. When a permissive change is
made, the same identification number is
used, indicating that the same party
continues to be responsible for
compliance with the rules. Allowing
other parties to make permissive
changes could result in questions of
which party is liable if the changed
equipment is subsequently found to be
non-compliant.

15. We adopt our proposal to allow
Class III changes to be requested only by
the grantee of equipment authorization
to eliminate ambiguities about which
party is responsible for the compliance
of a device. This approach would not
preclude third parties from being able to
modify software defined radios in the
field. We agree with the comments that
it is desirable to provide a means to
allow third parties to develop new and
innovative software for software defined
radios. This can be accomplished in two
ways. First, the original grantee may
authorize a third party to file an
application with the Commission on its
behalf as we permit now. The original
grantee would continue to be
responsible for the continued
compliance of the device. The second
way is for a third party to obtain a new
identification number for a device and
become the party responsible for its
compliance. The new identification
number can be placed on the equipment
through electronic labeling as discussed.
The rules we are adopting allow any
party to install or make changes to
application or other software in a radio

that does not affect the authorized
operating parameters.

Combined Hardware and Software
Changes

16.We proposed to allow Class III
permissive changes only for equipment
in which no hardware changes have
been made from the originally approved
device because this would eliminate
ambiguity about which hardware and
software combinations have been
approved. However, the NPRM sought
comments on whether we should allow
a combination of hardware and software
permissive changes in a single device.

17. We will permit combinations of
Class III permissive changes and Class I
permissive changes to hardware in a
single device. Class I changes do not
degrade the radio frequency emissions
from a device, so allowing such
combinations of hardware and software
changes should not cause any
compliance problems. However, at this
time we will not permit Class III
changes to be combined with Class II
hardware changes that could affect radio
frequency emissions. This could cause
ambiguity in which combinations of
hardware and software are approved in
a radio, making enforcement of the rules
difficult. Also, as some comments
noted, combinations of changes made at
different times could have unknown
effects on the interference potential and
RF safety of a radio. In addition, we
question whether a radio in which any
hardware changes are necessary to
change operating parameters should
even be considered a software defined
radio. However, we will consider
revisiting this issue as the Commission
and industry gain greater experience
with software defined radios.

Limit on the Number of Hardware and
Software Combinations

18. The NPRM sought comment on
whether we should limit the number of
hardware and software combinations
permitted under a single authorization.
We noted that some transmitters are
tested with multiple antennas to ensure
they will comply in every configuration
in which they will be used, and that
allowing software variations could
increase the number of hardware and
software combinations existing under a
single approval.

19. We agree with the commenting
parties who argue that no limit should
be placed on the number of hardware
and software combinations. Such limits
could inhibit common hardware
platforms. We have no reason to expect
that such a large number of
combinations will exist for a particular
device that a determination of

compliance would be difficult. We will
not permit hardware changes that
degrade the operating parameters to be
made after the initial approval, which
will help limit the number of hardware/
software combinations under a single
approval. We will continue to monitor
this area and revisit this issue in the
future if warranted.

Copy of Radio Software

20. The NPRM sought comments on
whether there is a need for applicants to
submit a copy of radio software to the
Commission. Review of software code
by the staff would be difficult and time
consuming and would not necessarily
assist in determining whether a device
complies with the rules. We believe that
obtaining a copy of the code from an
applicant would not be necessary for
determining compliance in the great
majority of cases. Accordingly, we will
not routinely require applicants to
supply a copy of the radio software.
However, we believe cases may arise
wherein the staff may need to examine
the software code used in a device as
part of determining its compliance. We
therefore may require the submission of
software code on request.

Filing Fees

21. The NPRM proposed to apply the
filing fee for certification of transmitters
used in licensed services to the new
Class III permissive changes to reflect
the staff time required to process these
changes. While the filing procedure for
permissive changes has been
streamlined, Commission staff is still
required to perform a technical review
of the test data for compliance with the
rules. We are therefore adopting the fee
we proposed for Class III permissive
changes. This fee reflects the expected
review time for Class III changes and is
the same as we require for approval of
transmitters used in licensed services.
Where a radio will operate under
multiple rule parts, requiring increased
review time, we will charge multiple
fees as currently set out in the rules.

Software Modifications

22. We tentatively concluded in the
NPRM that a means will be necessary to
avoid unauthorized modifications to
software that could affect the
compliance of a radio. Because groups
such as the SDR Forum and ETSI are
still in the process of developing
standards for encryption and digital
signatures that could be used in
software defined radios, we declined to
propose specific requirements for
authentication. Instead, we proposed a
more general requirement that
manufacturers take steps to ensure that
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only software that is part of a hardware/
software combination approved by the
Commission or a TCB can be loaded
into a radio. The radio software must
not allow users to operate the radio with
frequencies, output power, modulation
types or other parameters outside of
those that were approved. We proposed
to allow manufacturers to use any
appropriate means to meet these
requirements and require them to
describe the methods in the application
for equipment authorization.

23. We find that a means is necessary
to ensure that software changes cannot
be made to a radio that will cause it to
operate with parameters outside of those
that were approved in order to prevent
interference to authorized radio
services. We decline to set specific
security or authentication requirements
at this time because they could hinder
the development of the technology used
to provide such security and could have
the potential to be unduly burdensome
on manufacturers. We note that industry
groups are still in the process of
developing security standards. We
continue to believe that the best
approach is to rely on a general
requirement that manufacturers take
adequate steps to prevent unauthorized
changes to the software that drives their
equipment. This will allow
manufacturers flexibility to develop
innovative software defined
transmitting equipment while at the
same time providing for oversight of the
adequacy of such steps through the
equipment authorization process.
Accordingly, we are adopting the
proposal in the NPRM that
manufacturers must take steps to
prevent unauthorized software changes
to a software defined radio. The precise
methods of ensuring the integrity of the
software in a radio will be left to the
manufacturer, and the manufacturer
must document the methods in the
application for equipment
authorization. However, it is possible
that we may have to specify more
detailed security requirements at a later
date as software defined radio
technology develops. Our intent is to
focus on results that security efforts
should achieve rather than the means
that must be used. The SDR Forum has
indicated that it is continuing to
develop methods for the security and
authentication of radio software and
that it will report its findings to the
Commission. We will consider further
input from industry and other
government agencies in determining
whether more detailed security
requirements are necessary. We
encourage all interested parties to

submit relevant information within one
year of adoption of this order.

Labeling

24. A major benefit of software
defined radios will be the ability of
manufacturers to produce radios
intended to be programmed by third
parties with unique or specialized
software. To help realize this benefit, we
proposed an option that would allow
software defined radios to be equipped
with an “electronic label” to display the
FCC identification number by means of
a light emitting diode (LED) display, a
liquid crystal display (LCD) or other
similar method. This would provide a
method to re-label equipment in the
field if a new approval were obtained by
a third party for a previously approved
device.

Need for Electronic Labeling

25. We will permit electronic labeling
for software defined radios as proposed.
This option will avoid the need for
physical re-labeling of equipment when
a party other than the original grantee
makes changes to the radio software. We
do not agree with Clearwire’s proposal
to require only a single identification
number on each device. As we stated,
the FCC identification number is the
indicator of which party is responsible
for the compliance of a device and we
have determined that only the original
grantee may make changes to the
operating parameters under the original
identification number. At this time, we
are only permitting electronic labeling
for software defined radios.

Type of Display

26. Several parties believe that we
should allow means other than an LED
or LCD screen for displaying the
labeling information. We are limiting
electronic labeling to software defined
radios with an LED, LCD or similar
display device at this time because it
would be significantly more difficult to
an investigator or user to obtain the
label information through a remote
terminal or other device. As proposed,
we are requiring that the electronic label
be readily accessible, which could
include, for example, a menu option or
a hotkey. Additionally, the user manual
must include information on how to
access the electronic label. We are not
requiring that the electronic labeling be
visible when the power, such as the
battery pack, is removed from the
device. This would burden
manufacturers by requiring them to
install a backup battery and possibly
additional switches and circuitry to
display the identification information.

Information To Be Displayed

27. Cingular believes that electronic
labels should display the FCC
identification number, and that the
display should change automatically
based upon the hardware and software
installed. The SDR Forum believes that
nothing about the required
identification information should
change, other than the means of display.
NTIA believes that all the information
currently required on the label could be
made available on the user display
screen. NTIA also wants the
Commission to make clear what other
information must be included on the
electronic label, such as the authorized
emissions or other regulated radio
parameters.

28. We agree with Cingular and will
only require that the FCC identification
number(s) associated with the software
running in the radio be displayed on the
electronic label. The other information
that NTIA suggested including on the
label is already in the Commission’s
database under the FCC identification
number. The database is available to the
public through our Internet site, so we
do not believe it is not necessary to
require information on the operating
parameters on the electronic label.
Manufacturers may design their
equipment to display any additional
information they wish beyond what we
require.

Other Matters

1. Testing

29. We tentatively concluded in the
NPRM that software defined radio
technology has not matured to the point
where it is possible to predict the radio
frequency characteristics of a radio from
either the hardware or software alone.
Therefore, we proposed that each
combination of hardware and software
that a radio supports should be tested
because it is the only way to ensure that
equipment complies with the technical
standards in our rules to prevent
interference and to protect users from
excessive RF radiation. We anticipated
that testing each hardware/software
combination that will be used in a
software defined radio would be no
more burdensome than testing each
mode in which a radio operates, which
is the existing process.

30. As proposed, we will require that
software defined radios be tested for
compliance with each software
application under which the radio will
operate. Except as provided below,
where the hardware portion of the
software defined radio can support
multiple software applications, we will
not require that the device be tested
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with combinations of software. We find
no reason to believe that the presence of
additional compliant software
applications in the radio would affect
the radio’s performance or raise
additional compliance issues. Where the
radio is capable of operating with
multiple software applications
simultaneously, that is, the software
defined radio can transmit
simultaneously multiple signals or in
multiple frequency bands, we will
require that the radio be tested to ensure
that the device complies with all
applicable rules. For this case, we
believe that additional testing is needed.
For example, software defined radios
that enable multiple simultaneous
carriers could raise compliance issues
with RF safety limits because the total
output power would be increased or
could produce intermodulation
products that would result in emissions
higher than those permitted under the
rules. We anticipate that a relatively
small number of software defined radios
will have this capability to transmit
multiple signals. We believe that this
approach reasonably balances our need
to ensure that devices comply with our
rules and do not cause interference with
the concerns expressed by some parties
regarding burdensome testing
requirements.

Certification by Telecommunication
Certification Bodies (TCBs)

31. In General Docket 98-68, 64 FR
04984, February 2, 1999, we established
the requirements for TCBs that are
allowed to approve equipment in the
same manner as the Commission. In that
proceeding, we stated that while we
intended to use TCBs to certify a broad
range of equipment, we found that
certain functions should continue to be
performed by the Commission. The
functions included certifying new or
unique equipment for which the rules or
requirements do not exist or for which
the application of the rules is not clear.
Because software defined radios are a
new technology and many questions
about the application of the rules may
arise, we tentatively concluded in the
NPRM that TCBs should not be
permitted to certify software defined
radios or approve permissive changes to
software defined radios for at least six
months after the effective date of final
rules adopted in this proceeding.

32. We believe that six months is a
reasonable minimum time period to
allow the Commission to gain
experience with software defined radios
and determine whether TCBs should be
permitted to certify them. As the SDR
Forum noted, we proposed six months
only as a marker for reassessment and

may extend the time period if necessary.
Accordingly, TCBs will not be permitted
to certify software defined radios until
at least six months after the effective
date of the rules adopted in this
proceeding. The Chief of the Office of
Engineering and Technology acting
under the existing delegated authority
will determine when TCBs may certify
software defined radios and will
announce this decision by public notice.

Enforcement

33. We recognized in the NPRM that
a non-compliant software defined radio
has the potential to interfere with other
radio services due to its potential to
operate in multiple frequency bands.
We requested comments on whether we
should enhance our enforcement
capabilities due to the development of
software defined radios and what
particular changes we should make.

34. We are not planning to increase
our enforcement capabilities specifically
for software defined radios because we
have no reason at this time to expect
significant compliance problems.
However, we note that more of the
routine application processing that has
previously been handled by the
Commission is now being performed by
TCBs. This shifting of the workload will
free up resources at our Laboratory that
can be used to increase post-market
surveillance on all types of equipment,
including software defined radios. We
cannot increase the maximum fines that
may be issued for non-compliant
equipment because they are limited by
statute. We will carefully assess the
deployment of software defined radios
in the market to determine whether any
increased enforcement efforts are
warranted and, if appropriate, whether
other actions such as a faster revocation
procedure for the authorizations of non-
compliant software defined radios may
be necessary.

Final Regulatory Flexibility Analysis

35. As required by the Regulatory
Flexibility Act (RFA),? an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rule Making, Authorization
and Use of Software Defined Radios.?
The Commission sought written public
comment on the proposals in the Notice,
including comment on the IRFA. This

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et.
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law
104-121, 110 Stat. 847 (1996) (CWAAA). Title II of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).

2See Authorization and Use of Software Defined
Radios, Notice of Proposed Rule Making, ET Docket
00-47, 15 FCC Red 24442, 24462 (2000).

present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.3

A. Need for, and Objectives of, the First
Report and Order

36. We are adopting changes to our
equipment authorization rules in this
Order to facilitate the deployment of
software defined radios. The rule
changes will streamline the equipment
approval process and reduce the burden
on applicants by eliminating the need to
file a complete new application and
physically re-label equipment when
changes are made to the frequency,
modulation type or output power of a
software defined radio. In a software
defined radio, functions that were
carried out by hardware in the past are
performed by software. This means that
the operating parameters of the radio,
such as the frequency and type of
modulation, could be readily changed in
the field. The rules previously required
a complete new application and a new
identification number on a permanently
affixed label when changes to these
operating parameters were made. The
previous requirements could have
discouraged the deployment of software
defined radios to consumers.

B. Summary of Significant Issues Raise